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UNITED STATES COURT OF APPEALS 


FOR THE 
SECOND CIRCUIT 


No. 7^-1691 

UNIROYAL, INC., 

Petitioner, 

V. 

ENVIRONMENTAL PROTECTION AGENCY, 
Respondent. 


BRIEF FOR PETITIONER 


This is an action to review and set aside regulations 
establishing effluent limitations guidelines, new source perform¬ 
ance standards and new source pretreatment standards for em.ulsion 
crumb rubber plants issued on February 21, 197^ (39 Fed. Reg. 666 O) 
by the United States Environmental Protection Agency ("EPA") under 
Sections 301 , 304, 306 , and 307 of the Federal Water Pollution 
Control Act, as am.ended (the "Act") (33 U.S.C. §§ 1251, et seq. ). 

The Parties 

Petitioner, among other things, manufactures synthetic 
rubber products at its Palnesville, Ohio, plant falling v/ithin 
the em.ulsion crumb rubber subcategory established by the regul¬ 
ations challenged on review. 

The respondent is the United States Environmental Protection 


Agency. 
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Issues Presented For Review 

1. Has EPA complied with the Act in promulgating 
effluent limitations guidelines, new source performance 
standards and new source pretreatment standards applicable 
to petitioner’s Painesville plant? 

2, Does the record support the effluent limitations 
guidelines, new source performance standards and new source 
pretreatm.ent standards applicable to petitioner's Painesville 
plant? 

Statutes and Regulations Involved 

Sections 301, 304, 306, 307, 402 and 509 of the Act 
(33 U.S.C. §§ 1311, 1314, 1316, 1317, 1342 and 1369 ) are set 
out in Addendum A, infra . 

The regulations at issue, 40 C.F.R. §§ 428,22, 428,25 and 
428 . 26 , 39 Fed. Reg. 666 O (February 21, 1974), are set out in 
Addendum. B, infra . 

Jurisdiction 

The judicial review section of the Act, Section 509(b), 
does not expressly provide for judicial review of effluent limit ¬ 
ations guidelin es promulgated under Section 304(b) of the Act. 

It has been asservied in this Court, and in other Courts 


(1) Natural Resources Defense Council, Inc, v. Environmental 
Protection Agency . No. 74-1258; ( 2 ) Hoo ker Chem.icals and 
Plastics Corporation v. Train . No. 74-1683; and (3) Fireston£ 
Tire & Rubber Com.pany v. Train . No. 74-1787. 











as well, — that effluent limitations guidelines under Section 
304(b) are reviewable only in the District Court pursuant to 
the Administrative Procedure Act (5 U.S.C. §§ 701-706). As in 
those cases, the effluent limitations guidelines at issue here 
(40 C.F.R. § 428.22) purport to establish final effluent limit¬ 
ations under Section 301(b) of the Act. If such final effluent 
limitations have been validly promulgated they would, without 
question, be reviewable in this Court under Section 509(b)(1)(E) 
of the Act. 

Since the jurisdictional question concerning effluent 
limitations guidelines is already before this Court, petitioner 
believes that no useful purpose would be served by goinj^ over that 
ground again in this brief. Accordingly, petitioner concedes the 
jurisdiction of this Court under Section 509(b)(1)(E) of the Act 
to review the effluent limitations guidelines here involved. 
Obviously, such concession cannot confer ju.risdiction should the 
Court determine that none exists. On the other hand, if the 
Court decides that it has jurisdiction over the matter, the con¬ 
cession would clearly be consistent therewith. For these reasons, 
petitioner believes that the making of such concession is in all 
respects proper. 


1 / 

~ (1) E.I. du Pont de Nemours & Co. v. Train , Fourth Circuit, 

No. 74-1261; (2) E.I. du Pont de Nemours & Co. v. Train , 
Civil Action No. 74-57 (W.D. Va. 1974); and (3) American 
Paper Institute v. Train . Civil Action No. 74-8l4 (D.D.C. 
1974). 
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The jurisdiction of* this Court to review new source 
performance standards and new source pretreatment standards 
promulgated under Sections 306 and 307 of the Act is clearly 
conferred by Sections 509(b)(1)(A) and 509(b)(1)(C) of the Act. 

STATEMENT OF THE CASE 

Petitioner contends that the effluent limitations guide¬ 
lines (40 C.F.R. § 428,r2), new source performance standards 
(40 C.F.R. § 428 . 25 ) and new source pretreatment standards 
(4o C.F.R, § 428 . 26 ) applicable to petitioner’s Painesville 
plant are neither in accordance with the Act nor supported by 
the record. The practical effect of this is that the Painesville 
plant cannot achieve the final effluent limitations established 
by these regulations. 

The Federal Water Pollution Control Act 

The Federal Water Pollution Control Act, as amended, estab¬ 
lishes a comprehensive legislative and administrative program for 
the Identification and control of pollution affecting our Nation's 
waters. 

Section 301 (a) of the Act makes the discharge of any pollu¬ 
tant unlawful except as in compliance with the Act. Section 402 
of the Act establishes a National Pollutant Discharge Elimination 
System (NPDES) which provides for the Administrator of EPA (or a 
State which has been grar.ced authority by him) to issue a permit 
for the discharge of any pollutant upon the condition that all 
requirements of the Act applicable to such discharge are m.et. 

An existing plant (other than a publicly owned treatment 
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works) is required to achieve, by July l, 1977, "effluent 
limitations" which require the application of the "best pract¬ 
icable control technology currently available" as defined by 
the Administrator pursuant to Section 304(b) of the Act (Sec¬ 
tion 301 (b)( 1 )(A)) and, by July 1, I 983 , "effluent limitations" 
which require the application of the "best available technolo,;y 
economically achievable" as determined by the Administrator pur¬ 
suant to Section 304(b)(2) of the Act (Section 301(b)(2)(A)). 

For the purpose of adopting or revising effluent limit¬ 
ations under the Act for categories and classes of point sources. 
Section 304(b) requires the Administrator to publish regulations 
which shall - 

"(^)(A) identify . in terms of amounts of constit¬ 
uents and chemical, physical, and biological char¬ 
acteristics of pollutants, the degree of effluent 
reduction attainable through the app?ication of 
the best practicable control technology currently 
available for classes and categories of point 
sources (other than publicly owned treatment works); 
and 

"(B) specify factors to be taken into account in 
■dfitermlnlng the control measures and practices to 
be applicable to point sources (other than publicly 
owned treatment works) within such categories or 
classes. Factors relating to the assessment of best 
practicable control technology currently available 
to comply with subsection (b)(1) of section 301 of 
this Act shall include consideration of the total 
cost Qf. application of technol o gy in relation to 
the effluent reduction benefits to be achieved from 
such application, and shall also take into account 
the age of equipment and facilities involved, the 
process employed, the engineering aspects of the 
application of various types of control techniques , 
process changes, non-water quality environmental 
impact (Including energy requirements), and such 

other factors as the Administrator deems approp¬ 
riate; 
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"(2)(A) Identify , in terms of amounts of constit¬ 
uents and chemical, physical, and biological char¬ 
acteristics of pollutants, the degree of effluent 
reduct ion attainable through the application of 
the best control measures and p ractices achievable 
including treatment techniques, process and proced¬ 
ure innovations, operating methods, and other alter¬ 
natives for classes and categories of point sourc 3 s 
(other than publicly ovmed treatment works); and 

"(B) specify factors to be taken into account in 
determining the best measures and practices avail- 
aklfi. to comply with subsection (b)(2) of section 
301 of this Act to be applicable to any point 
source (other than publicly owned treatment works) 
within such categories or classes. Factors relating 
to the assessm.ent of best available technology shall 
take Into account, the age of equipm.ent and facilities 
involved, the process employed, the engineering aspects 
o_f the application of various types of control tech¬ 
niques. process changes, t he cost of achieving such 
effluent reduction, non-water quality envlronm.ental 
impact (including energy requirements), and such 

other factors as the Adm.inistrator deems appropriate; 
and 

"(3) Identify control measures and practice s available 
to ellm.inate the discharge of pollutants from cate¬ 
gories and classes of point sources, taking Into 
account the cost of achieving such elimination of 
the discharge of pollutants ." (emphasis supplied). 

Thus, for classes and categories of point sources the 
Administrator must identify the degree of effluent reduction 
attainable through the application of two levels of technology: 
( 1 ) the best practicable technology currently available for 1977 
effluent limitations, and ( 2 ) the best available technology for 
1983 effluent limitations. In assessing these levels of technol¬ 
ogy the Administrator m.ust consider, among other things, the 
process employed, control m.easures available, the engineering 
aspects of control and the costs of achieving effluent reduction. 
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A new plant, from the date of initial start-up, is 
required to meet any applicable "standard of performance" 
developed pursuant to Section 306 of the Act. A standard of 
performance is 

"a standard for the control of the discharge 
of pollutants which reflects the greatest degree 
of effluent reduction which the Administrator 
determ.lnes to be achievable through application 
of. the best a vailable demonstrated control tech¬ 
nology, processes, operating methods, or other 
alternatives^ including, where practicable, a 
standard permitting no discharge of pollutants." 
Section 306 (a)( 1 ) (emphasis supplied). 

In establishing or revising new source performance 
standards the Adm.inlstrator 

"ma^r distinguish am.ong classes, types, and sizes 
within categories of new sources for the purpose 
of establishing such standards" 

but he 

" shall consider the type of process employed 
(including whether batch or continuous)." 

Section 306(b)(2) (emphasis supplied). 

A plant which discharges its wastes into a publicly owned 

treatment works is required under Section 301(b) of the Act to 

meet any applicable pretreatment standard promulgated pursuant 

to Section 307 of the Act. Such pretreatm.ent standard 

"shall be established to prevent the discharge 
of any pollutant through treatm.ent works . . . 
which are publicly owned, which pollutant inter¬ 
feres with, passes through, or otherwise is 
incom.patible with such works". Section 307(b)(1). 
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Under Section 307(c) of the Act, EPA is required to 
promulgate pretreatment standards for new sources simultan- 
eously with the promulgation of standards of performance for 
new sources under Section 306 of the Act. 

The Administrative Proceedings 
On August 6, 1973 , EPA gave notice of public review 
procedures with regard to the adoption of effluent limitations 
guidelines, and standards of performance and pretreatment stan¬ 
dards for new sources, 38 Fed, Reg. 21202, App. 2480. [*1 The 
notice also provided EPA's explanation of the methodology by 
which EPA and its contractor conducted technical studies and 
developed regulations for effluent lim.itatlons guidelines and 
standards of perform.ance for new sources. 

On October 11, 1973, EPA Issued public notice of proposed 
effluent limitations guidelines, standards of performance and 
pretreatment standards for new sources for the em.ulsion crumb 
rubber subcategory, 38 Fed. Reg. 28219, App. 2784. This notice, 
in som.e detail, summarized the application of EPA's general method¬ 
ology to the developm.ent of the specific guidelines and standards 
proposed for that subcategory. At approximately the same tim.e, 

EPA issued two contractor's reports: (1) Development Document 
For Proposed Effluent Limitations Guidelines and New Source 
Performance Standards for the Tire and Synthetic Segment of the 
Rubber Processing Point Source Category (September 1973) ("Devel¬ 
opment Document") (App. 2548 - 2737), and (2) Economic Analysis 

[♦] Citation to the Appendix is indicated by "App." 
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of Proposed Effluent Guidelines for the Rubber Processing 
Industry (September 1973), 

Thereafter, on February 21, 1974, EPA promulgated its 
final effluent limitations guidelines, standards of performance 
and pretreatment standards for new sources, 38 Fed. Reg. 6660 , 

App, 2837 . 

On August 23 , 1974 , petitioner, in accordance with 
Section 4(d) of the Administrative Procedure Act (5 U.S.C. 

§ 553(e)), lodged a petition with EPA requesting that the 
Painesville plant be separately classified within the emulsion 
crum.b rubber subcategory and that the effluent limitations 
guidelines and standards promulgated under 40 C.F.R. §§ 428.22- 
428,26 be revised to reflect the products m.ade, the processes 
employed and the wastewater characteristics existing at the 
Painesville plant. EPA has not formally responded to the 
petition, which is set out in Addendum C, infra . 

The Challenged Regulations 

The 1977 effluent limitations guidelines (40 C.F.R, § 

428,22), the standards of performance for new sources (4o C.F.R. 

§ 428 . 25 ) and the pretreatment standards for new sources (40 

C.F.R, § 428 , 26 ) are challenged insofar as they establish 

1 / 2 / 

effluent lim.itations for COD — and BOD — effluent character¬ 
istics for the emulsion crumb rubber processes at petitioner's 
Painesville plant. 

1 / 

— Abbreviation for Chemical Oxygen Demand. 

2 / 

— Abbreviation for Biochemical Oxygen Demand. 
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Although the Painesville plant is an existing one and 
as such is subject only to the effluent limitations guidelines, 
it is not inconceivable that petitioner will decide to employ 
the exact processes used at Painesville for emulsion crumb 
rubber production in a new plant and may further decide to 
introduce the effluent from such new plant into a publicly 
owned treatm.ent works. Accordingly, petitioner is constrained 
to challenge the standards of performance for new sources (40 
C.F.R. § 428.25) and the pretreatm.ent standards for new sources 
(4o C.F.R. § 428 . 26 ) at this time or else be precluded from 
future judicial review under Section 509(b) of the Act. 

The challenged 1977 effluent limitations guidelines 
prescribe effluent limitations for COD of 8.00 and for BOD of 
0.40 pounds per 1000 pounds of product produced (4o C.F.R. 

§ 428.22). V 

The standards of perform.ance for new sources are identical 
to the 1977 effluent lim.ltatlons gpidelines, i.e. , COD of 8.00 
and BOD of 0.40 pounds per 1000 pounds product produced (4o C.F.R. 
§ 428.25). 

The pretreatment standard for new sources reQulres any 
new source introducing an "incompatible pollutant" into a pub¬ 
licly owned treatment works to meet the new source standard of 
performance for that pollutant; provided, however, that if the 

1 / 

EPA promulgated effluent limitations on the basis of pounds 
of COD (or BOD) in the effluent per 1000 pounds of product 
produced, rather than in terms of the pounds of COD (or BOD 
per quantity of effluent. This' approach eliminated the 
possibility of a point source m.eetlng on applicable effluent 
limitation by resorting to dilution of its wastes. 


10 



treatment works Is committed in its NPDES permit to rem.ove a 
specified percentage of an incompatible pollutant, the pre¬ 
treatment standard for that pollutant may be correspondingly 
reduced (40 C.F.R, § 428.26). EPA's pretreatment standards, 
however, are essentially incom.plete because EPA has not iden¬ 
tified those pollutants deemed "incompatible". Nonetheless, 
it is likely that COD will be identified as an incompatible 
pollutant and that new sources will be required (through the 
operation of 40 C.F.R. §§ 428.26 and 428.25) to meet the 
effluent limitation for COD of 8.00 as a pretreatment standard.— 

Petitioner's Painesville Plant 
Product Description 

Petitioner's Palnesville plant concurrently manufactures 

polyvinyl chloride resins and a num.ber of nitrile rubber products. 

Of the plant's total capacity, approximately Ql% is devoted to 

the making of polyvinyl chloride resin, and the rem.aining 19 '^ to 

the m.anufacture of a variety of nitrile rubbers falling into two 

general product groups: "Regular NBR" and'bZO NBR". Addendum 

C at 1, 3« Regular NBR is coagulated from an acrylonitrile-buta- 

2/ 

diene copolymer latex.— In the case of OZO NBR, however, the 


1 / 

Pretreatment standards for existing sources in the em.ulsion 
crumb rubber subcategory are in the proposed stage, 39 
Fed. Reg. 6666 (February 21, 1974), App. 2843-44. The 
proposed regulation designates COD as an incom.patible 
pollutant and im.poses the 1977 effluent limitation for 
COD as the applicable pretreatment standard. 


2/ 

— A latex is a suspension of rubber particles in water, App. 2733. 
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acrylonitrile-butadiene copolymer latex is blended with polyvinyl 
chloride latex prior to coagulation, A special characteristic 
of OZO NBR is its resistance to ozone. 

Process Description 

The acrylonitrile-butadiene copolymer latex is formed by 
the emulsion polym.erization of a mixture of acrylonitrile and 
butadiene m.onomers, Em.ulsion polymerization is so termed 
because the m.onom.ers are polym.erized in the form of droplets 
emulsified with water. Development Document, App. 2582. 

Prior to polym.erization a num.ber of ingredients are added 
to the m.onom.er m.lxture: emulsifiers, catalyst, activator, modif¬ 
ier and antioxidant. The emulsifiers produce the emulsion of the 
m.onomers with the water; the catalyst Initiates and promotes poly¬ 
merization; the activator assists the function of the catalyst; 
the modifier adjusts the chain length and molecular weight of 
the rubbery copolymer produced during polym.erization; and the 
anti-oxidant protects the rubbery copolym.er from, oxidation de¬ 
gradation. Polymerization is perform.ed batchwise in a single 
reactor until an 8 O -85 percent conversion of monomer to rubber 
is achieved. The polym.erized reaction m.ass is called the NBR 
latex. 

The NBR latex is then stripped of its unreacted monom.er 
in a baffled stripping column which operates with steam injection. 
The steam vaporizes the remaining monomer out of the NBR latex 
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and the resulting steam-monomer vapor is condensed and complet¬ 
ely recycled to the nsonoraer feed stage to be reused as monomer 
feedstock. This stripping operation is cleaner than that des¬ 
cribed by EPA for typical emulsion polymerization of styrene 
butadiene rubber (SBR). According to EPA, the steam-monom.er 
(styrene) condensate is decanted and only the top styrene layer 
goes to monomer recycle. The bottom, layer consisting of styrene¬ 
laden water is discharged as wastewater, Developm.ent Document, 
App. 2585 , 

The stripped NBR latex is passed to a. blend tank where, 
in the case of OZO NBR, the polyvinyl chloride latex is blended 
into the NBR latex. Prom the blend tank, the NBR latex enters 
a coagulation (or flocculation) unit where the addition of coag¬ 
ulation cliemicals causes the rubber to precipitate from the latex 
as rubber crum.b. 

The choice of coagulation chemicals used in each case 
depends upon the desired quality and intended end use of the 
resulting nitrile rubber. The Painesville plant is unusual in 
that it uses for certain products a coagulation mixture contain¬ 
ing acetic acid (App, 2878 ). This is significant in term.s of 
wastewater characteristics because acetic acid, being organic, 
contributes to both COD and BOD, 

The precipitated NBR crumb is separated from the coagul¬ 
ation liquor on a first dewatering screen, resuspended and washed 
with water in a reslurry tank and then passed through a second 
dewatering screen. The crum.b rubber is then dried, weighed and 


See Section III - B, infra. 
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pressed into bales for shipment. Each dewatering step results 
in a wastewater wash stream which is sent to the plant’s prim¬ 
ary treatment facility. Wastewater from reactor or tank 
washings, area washdowns, spills, steam condensate and util¬ 
ities also go to primary treatment. 

Primary Treatment 

All process wastewaters from the nitrile rubber and poly¬ 
vinyl chloride resin manufacturing operations at Palnesvllle 
discharge into a newly constructed prim.ary treatment facility 
consisting of an equalization (primary settling) lagoon, adjust¬ 
ment tanks and a flocculator-clarifier unit. 

The equalization lagoon has a retention time of 3*5 days. 

In the lagoon, variations in the flow rate and composition of 
raw wastewater influent are averaged out so that subsequent 
treatment steps are performed on a more uniform wastewater. 

The long retention time of 3*5 days allows settleable solids to 
deposit out into the bottom, where they can periodically be removed. 

Following equalization and settling, the wastewater enters 
a series of adjustm.ent tanks where the pH is adjusted (the acidic 
waste is neutralized with a lime slurry) and where chemicals to 
aid flocculation (e.g., anionic polymers, alum) are added in 
preparation for the flocculator-clarifier unit. 

In the flocculator-clarifier large paddles gently mix the 
wastewater to promote the growth of floe particles, mainly con¬ 
sisting of uncoagulated latex, which fall to the bottom, of the 
clarifier forming a sludge that is continuously removed by rotat¬ 
ing scraper blades. The remaining wastewater flows over the top 
of the clarifier and is free of suspended solids. The resultant 
effluent is discharged to the receiving waters without additional 
treatm.ent. 





- 14 





ARGUMENT 


I 

JUDICIAL REVIEW 

Although Section 509(b) of the Act authorizes judicial 
review of EPA's actions, it does not specify the standard of 
review to be applied by the Court. 

The applicable standard of review is that provided by 
Section 10(e) of the Administrative Procedure Act, 5 U.S.C. 

§ 706(2)(A): 

« « « 

"The reviewing court shall - 

* * « 

"(2) hold unlawful and set aside agency action, 
findings, and conclusions found to be - 

"(A) arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with law; ..." 


In applying this standard to Agency action the United States 
Supreme Court has said: 

"Scrutiny of the facts does not end, however, with 
the determination that the [Agency] has acted with¬ 
in the scope of [its] authority. Section 706(2) (A) 
requires a finding that the actual choice made was 
not 'arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with law.' ... To 
make this finding the Court must consider whether 
the decision was based on a consideration of the 
relevant factors and whether there has been a clear 
error of Judgment." Citizens to Preserve Overton 
Park V. Volpe , 401 U.S. 402, 4lb (Wl) (emphasis 
supplied). 
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See also Udall v. Federal Power Conanlsslon , 387 U.S. 428 
( 1967 ); State of Texas v. Environmental Protection Agency , 

499 F. 2d 289 (5 Clr, 1974); Portland Cement Ass*n. v. 

Ruckelshaus . 486 F. 2d 375 (D.C, Clr. 1973); Scenic Hudson 
Preservation Conference v. Federal Power Commission , 354 
F. 2d 608 (2 Clr. I 965 ), cert , denied sub nom., Consolidated 
Edison Co. of New York v. Scenic Hudson Preservation Confer¬ 
ence . 384 U.S. 9^1 ( 1966 ). 

The present case requires the Court to consider whether 
EPA has promulgated regulations with due regard to the relevant 
factors under the Act, and whether such regulations are supported 
by the record. 

II 

EPA'S AI^OST NON-EXISTENT STUDY OF EMULSION 
CRUMB NITRILE RUBBER PROCESSES AMOUNTED TO 
A FAILURE TO CONSIDER FACTORS MANDATED FOR 
EPA CONSIDERATION UNDER THE ACT _ 

EPA adopted a "methodology" which It would use developing 
effluent limitations guidelines and new source perform.ance stan¬ 
dards pursuant to Section 30^(b) and 306 of the Act. As announ¬ 
ced by EPA, 38 Fed. Reg. 21202 (August 6, 1973), App. 248o, Its 
methodology appeared suitably fashioned to enable EPA to meet 
the demands of the Act. It provided for EPA to first determine 
whether separate limitations and standards were appropriate for 
different "segments" within a point source category. This deter¬ 
mination would be based upon a study of whether differences In raw 
m.aterlal, products, m.anufacturlng processes, wastewater constituents 
and other factors required such separate limitations and standards. 
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Next, raw waste characteristics for each segment were 
identified through analysis of the source, flow and constituents 
of the wastewaters of each segment. Following this, the partic¬ 
ular pollutants which were to be subject to effluent limitations 
guidelines and standards of performance were identified for each 
segment. 

The next step involved identification of the control and 
treatment technologies existing within each segment. Among the 
factors to be identified here were the existence of in-plant and 
end-of-process treatment technologies for each segm.ent, the efflu¬ 
ent levels achieved by such technologies and the problems and 
limitations associated with each. In addition, the non-water 
quality impact of each treatm.ent technology, its cost and energy 
requirem.ents were determined, 

EPA's contractors performed technical studies of over 
thirty industrial point source categories. EPA characterized 
these technical studies as being "in-depth" studies, 38 Fed. Reg. 
21203, App. 248l. The contractors' findings (reported in the 
Development Document prepared for each category) were an integral 
part of EPA's overall methodology and, along with other inform.- 
atlon available to EPA, served as the "foundation for the regul¬ 
ations to be issued under sections 304(b) and 306 of the Act". 
Ibid . 

EPA, however, virtually Ignored this methodology when it 
promulgated effluent limitations guidelines and standards applic¬ 
able to emulsion crumb nitrile rubber plants. 

Although EPA acknowledged nitrile rubber to be an Important 
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synthetic rubber possessing superior properties useful in non¬ 
tire applications, it nevertheless included nitrile rubber in 
the class of synthetic tire rubbers on the basis of annual 
production figures . Development Document, App. 258O. Thus, 
nitrile rubber (NBR) was classified with styrene butadiene 
rubber (SBR), which is the principal synthetic rubber produced 
in this country. Development Docum.ent, App. 2581. 

EPA focused on SBR m.anufacture in applying its method- 
ology to a study of the emulsion crumb process. The contractor 
studied just three emulsion crumb rubber plants (plants J, K 
and L) which reportedly made six separately Identifiable 
"products". Five such products were identified as SBR's pro¬ 
duced at plants K and L; the sixth was identified as "SBR and 
NBR", produced at plant J, Table 12, Development Document, 

App. 2614 (emphasis supplied). This latter product of course 
does not exist but m.erely is meant to indicate that both SBR 
and NBR were produced at that plant. Development Document, 

App. 2642. Neither of the other two plants, K and L, produced 
any NBR. Development Document, App. 2644, 264?. 

However, for reasons that are not apparent from the record 
EPA's contractor failed to obtain any separate data on NBR at 
plant J. The contractor’s handwritten notes show that one set 
of data reflected combined (whether assum.ed or actual is not 
clear) SBR and NBR production for that, plant. Contractor's Notes, 
App. 1534. EPA's wastewater treatment data for plant J also show 
just one set of values for the SBR and NBR "product" of plant J. 
Table 4l, Development Document, App. 2714. Beyond this meager 
presentation, the record is completely silent as to any data on 



emulsion crumb NBR production. Yet EPA took great pains to 
obtain and report separate data on the waste streams of five 
kinds of SBR made at plants K and L. Ibid, It therefore must 
be concluded that the contractor simply assumed, rather than 
determined on the basis of study, that SBR data would justify 
effluent limitations for NBR production as well. This approach 
turns EPA's methodology around on its head. 

Moreover, even if a combined study of SBR and NBR crumb 
were appropriate, plant J would not be a reasoned choice for 
study because its production of NBR represents only 2.5 percent 
of its total production of NBR and SBR, and consequently any 
distinctiveness othei%#ise apparent for NBR waste stream.s woiild 
not be discernible from observations m.ade on the basis of combined 
samples. In an analogous situation at plant M, where both buta¬ 
diene and polybutadiene are made, EPA correctly avoided drawing 
conclusions from data on combined stream.s, stating: "[S]ince 
the quantity and loading of the wastewaters from the butadiene 
plant are far greater than those from the polybutadiene plant, 
no meaningful treatm.ent data could be obtained ". Development Docu¬ 
ment, App, 2651 (emphasis supplied). 

Perhaps EPA concluded that its methodology need not be 
applied to emulsion crumb NBR production because the " process 
operations for [SBR and NBR] are identical and the same or sim¬ 
ilar equipment is used" Development Document, App.2604 (emphasis 
supplied). But this says nothing about the nature of the waste- 
waters generated by each process or the applicability of treat¬ 
ment to such wastewaters, which are the crucial points to be 
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considered for the assessment of "best practicable" and 
"best demonstrated" technology to be applied to emulsion 
crum.b NBR processes. 

Process operations and equipment m.ay be slm.ilar from, 
process to process yet produce very different wastewaters 
(for instance, wastewater characteristics will depend upon 
the type of coagulation mixture used to coagulate the latex, 
notwithstanding that each coagulation operation is otherwise 
carried out in the same general m.anner and in identical equlp- 
m.ent, App,2878). Yet EPA failed to grasp this important 
point. It com.pletely failed to identify the nature of the 
wastewaters, the existing treatm.ent technologies and the 
degree of effluent reduction achievable--Just to mention a 
few of the factors encom.passed by EPA's methodology and man¬ 
dated for consideration under the Act--for emulsion crumb NBR 
manufacture. 

The consequences of this failure are no less than cata¬ 
strophic to petitioner's Painesville plant, where, as the record 
shows (App. 2878 ), certain NBR's generate wastewaters which 
cannot achieve the prescribed effluent llm.ltations through 
the application of the "best practicable" treatment technology 
defined by EPA.—^ 


1 / 

See Section III - A, infra. 
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Ill 

EPA COMPOUNDED ITS FAILURE TO STUDY CRUMB 
NITRILE RUBBER WHEN IT DID NOT CONSIDER 
CRITICAL DIFFERENCES EXISTING BETWEEN THE 
PAINESVILLE NBR PROCESS AND THE SBR 
PROCESSES OF THE STUDIED PLANTS _ 

A. Filamentous Growth 

(1). The Prescribed 1977- Technology 
The 1977 effluent limitations guidelines for emulsion 
crum.b rubber (40 C.F.R, § 428.22) are based upon the best 
practicable control technology currently available (BPCTCA). 

As determ.lned by EPA, BPCTCA Is prlm.ary clarification followed 
by biological secondary treatment. Development Document, App. 

2709-11. 

EPA's prescribed prlm.ary treatment consists of passing 
all raw wastewaters through an equalization basin to smooth out 
waste load peaks and to equalize hydraulic flows. Following 
equalization, the wastewater Is adjusted for pH, and any neces¬ 
sary nutrients to facilitate later biological treatment are added 
The adjusted wastewater then flows to a reactor-clarlfler unit 
where coagulating chem.lcals are added to the wastewater In the 
reactor compartment to precipitate uncoagulated latex and other 
settleable solids. The wastewater flows from the reactor com¬ 
partment to the clarifier com.partm.ent where the settleable solids 
settle out to the bottom and the clarified wastewater overflows 


the top and enters the biological secondary treatment system. 
Developm.ent Document, App. 2711 • 

The principle behind biological treatment Is the ability 
of m.lcroorganlsms to consume soluble organic matter through 
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synthesis with oxygen to produce insoluble biological solids 
which can then be removed. Development Document, App. 2711. 

EPA chose activated sludge biological treatm.ent as its "m.odel" 
treatment system, for developing cost alternatives. Development 
Document, App.3576-77. In normal practice, the synthesis of 
soluble organic matter into insoluble biological solids is 
carried out in a basin in the presence of suspended biological 
solids (sludge) formed from previous treatments. The biolog¬ 
ical solids contain the organisms necessary for biological 
treatment and other solids as well. Oxygen is supplied to 
the basin by aeration. After the requisite time for treatm.ent 
has elapsed, the wastewater containing both old and new biolog¬ 
ical solids is passed to a secondary clarifier where the insol¬ 
uble biological solids are settled out as the treated clarified 
water overflows the clarifier for ultimate discharge from the 
plant. The settled biological solids are processed and dis¬ 
charged as solid waste except for a portion which is processed 
for recycle to the basin. Developm.ent Document, App. 2711. 

(2). Pilot Study of the Application of the 1977- 
Technology to Palnesville*s Wastewater _ 

In February, 1973, an activated sludge treatm.ent pilot 
unit was installed at the Palnesville plant for study. The 
pilot unit had a self-contained aeration tank and secondary 
clarifier unit. Clarified water was taken from Palnesville's 
primary treatment facilltyi*^ and diverted to the activated sludge 
unit. App. 2878. 


Palnesville's prlm.ary treatm.ent unit is described supra, 
at 14, 
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The pilot study covered three months, in that time a 
dramatic problem surfaced: the activated sludge system could 
not provide adequate biological treatment because of the devel¬ 
opment of "filam-entous growth" in the treatment system. App. 2878. 

Filam.entous growth is a well known, if not well understood* 
treatm.ent difficulty.—^ It is a condition where the biological 
solids assume a non-settleable fonn which is not susceptible to 
rem.oval in the clarifier. These solids overflow the clarifier 
producing unclarified effluent and depleting the treatm.ent system 
of biological solids essential to the maintenance of an active 
biological system. The condition finally results in the loss of 
all biological treatment. 

The filamentous growth condition observed during the Palnes- 
ville pilot study gradually took over the system as certain types 
of NBR were being made. Sometimes only a transient loss in treat¬ 
ment occurred, but at other times there was complete loss of treat¬ 
ment. App. 2878-82. 


"[S]ludge bulking is the major cause of operational diffi¬ 
culty with the activated sludge process and that, in most 
cases, bulking occurs when environmental conditions form 
the growth of filaments to the extent that they outgrow 
the flocculating organisms. Some environmental conditions 
that have been implicated as causes of bulking are high 
BOD loading, low nitrogen concentration, low oxygen tension, 
and drastic change in pH. 

"Filamentous forms have very poor settling characteristics 
when grown in liquid suspension and cannot be effectively 
concentrated by sedlm.entation. A majority of the investig¬ 
ators who have specifically studied filamentous systems 
have been baffled by this difficulty and have viewed it as 
a virtually insurmountable problem with respect to the devel¬ 
opment of a practical treatment system." Randall et al.. 
Journal of the Water Pollution Control Federation , at 401-02 
(March I97?). 
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During the final comment period and while the challenged 

regulations were still only proposed, petitioner pointed out 

the problem of filam.entous growth and supplied EPA's contractor 

with detailed operating data from, the pilot unit study (App. 

2878 - 82 ), Petitioner put it plainly to EPA's contractor: 

"The effluent water produced from certain types 
of nitrile rubber trigger the growth of fila¬ 
mentous organism.s causing very severe bulking 
and at times complete loss of treatm.ent. Based 
on the above problem., biological treatment may 
not be BPCTCA for emulsion crum.b nlTrlle rubber 
effluente^ '. (App. 28781 (emphasis supplied). 

At the same time, petitioner also cominented; 

"Our Painesville, Ohio nitrile rubber plant produces 
a variable effluent stream, depending upon type of 
rubber produced. At present, we use five different 
floe systems which produce varying BOD, COD, TSS 
loadings. One rubber produces a filamentous growth 
that creates bulking problems^ 

"It is our opinion that t he best practicable control 
technology for emulsion rubber plants, as presented . 
contains certain flaws and is not completely accur ¬ 
ate in all cases~ We have discussed this with 
Contractor. The Rov F. Weston Com.pan.v. and supplied 
them with operating data from our facilit.v for fur^ 
ther review of our position on this m.atter, (App. 

2821 ) (emphasis supplied). 

Here EPA was presented with a rare problem which neither 
EPA nor the contractor had observed during the visits made to 
plants falling w:.thin the synthetic rubber segment of industry, 
let alone the emulsion crumb rubber subcategory 

Yet, not once in the entire record does it appear that EPA 


— EPA felt confident enough that it had covered all points 
on these visits to state: "All factors potentially influ¬ 
encing industry subcategorizations were presented by the 
on-site visits^'. Development Docum.ent, App. 2564 
(em.phasis supplied). 
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considered the problem of filamentous growth. EPA's published 
response to one of petitioner's comments failed even to mention 
the problem. 39 Fed. Reg. 6661 (EPA response No. l4, App. 2838 ). 

EPA's failure to respond in any meaningful way to petit¬ 
ioner's submissions is in itself a clear ground for remand. In 
a similar case involving review of EPA's stationary source emis¬ 
sions standards issued under Section 111 of the Clean Air Act 
(42 U.S.C. § I857C-6), petitioner's engineer, one Striker, sub¬ 
mitted to EPA (following an earlier rem.and) his analysis of 
various test data and his personal opinion that EPA's promul¬ 
gated emission level was erroneous. EPA, however, did not 
respond to this submission. The court's views on EPA's failure 
to respond are of special im.portance to the present case and warrant 

quotation at some length: 

"In this case, EPA m.ade no written submission as 
to the additional comments made by petitioners. 

Our rem.and was ordered ... on October 31 > 1972. 

All that EPA did was to comply with the m.andate 
that the analysis of Mr. Striker be added to the 
certified record. It may be that EPA considers 
Mr. Striker's analysis invalid--but we have no 
way of knowing this. As the record stands, all 
we have is Mr. Striker's repudiation of the test 
data, without response. The purpose of our prior 
remand cannot be realized unless we hear EPA's 
response to his comjnents and the record must be 
remanded again, for that purpose. 

* * * 

"Since this is a matter involving the public inter¬ 
est, in which the court and agency are in a kind of 
partnership relationship for the purpose of effect¬ 
uating the legislative mandate, we remand. This 
agency, particularly when its decisions can liter¬ 
ally mean survival of persons or property, has a 
continuing duty to take a 'hard look' at the pro¬ 
blems involved in its regulatory task, and that 
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includes an obligation to comment on matters 
identified as potentially significant by the 
court order remanding for further presentat¬ 
ion. Manufacturers' comm.ents must be signif¬ 
icant enough to step over a threshold require¬ 
ment of m.ateriality before any lack of agency 
response oi consideration becomes of concern. 

The comment cannot merely state that a part¬ 
icular mistake was made in a sam.pling opera¬ 
tion; it m.ust show why the mistake was of pos¬ 
sible significance in the results of the test. 

This was certainly done by Mr. Striker ..." 

Portland Cem.ent Ass'n v. Ruckelshaus . 486 F. 

2d 375, 393-4 (D.C. Cir. 1973). 

In the present case, EPA's failure to take any look, 
much less a "hard look", at petitioner's subm.issions on fila¬ 
mentous growth is, without more, sufficient ground for rem.and. 

B. Coagulant Mixture 

The typical SBR plant, according to EPA, precipitates 
rubber crum.b from, the copolymer latex by the addition of a 
sulfuric acid - brine coagulant. Developm.ent Document, App. 2585 . 
Although EPA largely ignored reporting on the process ingred¬ 
ients used at the studied plants, in the two ins tances where it 
identified the acid component of a coagulant it nam.ed sulfuric 
acid (plants J and K). Development Document, App. 2643, 2646. 

EPA did not report separately on the small amount of NBR pro¬ 
duced at plant J, as previously discussed, giving rise to the 
inference that plant J probably used sulfuric acid in precipitat¬ 
ing the sm.all amount of NBR crum.b m.ade there. 

At Painesville, however, the only acid-containing coagulant 
mixture used in precipitating NBR crum.b is an acetic acid - brine 
mixture.-'^ App.' 2878 , Addendum C at 5. The difference in the 


Other coagulants used at Painesville do not contain any 
acid. App. 2878 . 
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type of acid used is highly significant in terms of wastewater 
characteristics. Sulfuric acid is inorganic and thus contrib¬ 
utes nothing to the COD and BOD of the wastewater, whereas 
acetic acid contributes greatly to COD and BOD because of its 
organic nature. This is a critical factor in light of the 
fact that high BOD has been implicated as a possible cause of 
filamentous growth. 

Moreover, the use of acetic acid is not without Justific¬ 
ation. EPA acknowledges that the choice of coagulant is "limited 
by the quality and intended end use of the rubber" Development 
Document, App. 2585 . Whereas SBR is largely used in tire m.anu- 
facture, NBR is used for the m.anufacture of a variety of end- 
products, such as seals, gaskets and 0-rings (Development Docu- 
m.ent, App. 258 O), each of which requires the NBR to have certain 
processing characteristics applicable to the manufacture of the 
finished end-product. The speciality nature of NBR (and especi¬ 
ally OZO NBR which has great resistance to attack by ozone) m.eans 
that even modest changes in the character of the product are 
likely to be comjnercially unacceptable. 

IX 

THE PAINESVILLE PLANT'S RAW WASTE LOADINGS 
ARE SIGNIFICANTLY HIGHER THAN THOSE OP ALL 
THE SYNTHETIC RUBBER PLANTS STUDIED TO 
WARRANT SEPARATE SUBCATEGORIZATION FOR THAT 
PLANT ON THE BASIS OF EPA'S OWN METHODOLOGY 

As pointed out earlier, both the Act and EPA's methodology 
call for a degree of industry categorization. The purpose served 

1 / 

See n. 1 at 23, supra . 
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by such categorization is no less than the definition of "those 
sectors of the . , . industry where separate effluent limitations 
and standards should apply," Developm.ent Document, App. 2598 , 

In the case of the Rubber Processing Point Source Category, 
EPA determ.ined that two distinct segments existed; (1) tires and 
inner tubes and (2) synthetic rubber. Development Document, 

App. 2557 . 

The synthetic rubber segment, in turn, was divided into 
three subcategories; (1) emulsion crum.b rubber, (2) solution 
crumb rubber and (3) latex rubber. Developm.ent Docum.ent, App. 

2558 . A set of regulations prescribing effluent lin^itations 

guidelines, standards of perform.ance for new sources, and pretreat¬ 
ment standards for new sources, was promulgated for each subcate¬ 
gory. (4o C.F.R. §§ 428.20-428.46, 39 Fed. Reg. 6663-65 (February 
21, 1974) App. 2840-42. 

EPA's final approach in subcategorizing was to focus on 
the wastewater characteristics of the various processes within 
each segment. 

"In the final analysis, the underlying distinctions 
between the various categories and subcategories 
have been based on the waste water generated, its 
quantity, characteristics, and applicability of 
control and treatment". Development Docum.ent, 

App. 2598 . 

Taking this approach with the various processes within 
the synthetic rubber segm.ent, EPA concluded that "the waste 
waters from, em.ulsion crumb, solution crumb, and latex rubber 
production facilities were significantly different to warrant 
subcategorization ". Developm.ent Docum.ent, App.26o6 (emphasis 
supplied), The differences that EPA stressed were not differ- 
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ences in the kinds of pollutants generated by each of these 
processes (since EPA found that such process generated the 
same general type of pollutant) but rather were differences 
in "raw waste load", or concentration, of each pollutant.—^ 
EPA Justified separate subcategorization of emulsion 
crumb, solution crumb and latex rubber processes on the basis 
of the following average raw waste loadings for each: 



COD 

BOD 



Emulsion Crumb 

19.63 

2.56 

(Table 12, Dev. 

Doc., App.26 i4 ) 

Solution Crumb 

9.03 

1.13 

(Table l4, Dev. 

Doc., App. 2618 ) 

Latex Rubber 

34.95 

5.31 

(Table 15, Dev. 

Doc., App. 2621 ) 

In contrast to these 

values. 

are the average 

COD and BOD 

raw waste loadings 

2 / 

observed at Palnesville 



Palnesville 



Product 

COD 

BOD 



Regular NBR 

89.7 

10.3 



OZO NBR 

129.5 

27.5 



R/ 

Average of Both— 

109.0 

18.8 



A com.parison 

of the 

Palnesville data to EPA's 

1 reported 


averages clearly shows two things. 


"All three subcategories generate waste waters which contain 
Che same general constituents. However, the concentration 
and loading of these constituents, termed 'raw waste load', 
vary between the subcategories. The significant waste water 
constituents are COD, BOD, suspended solids, dissolved solids, 
and oil and grease." Development Document, App. 2558. 


2 / 

— Addendum C at 3* 

Average based on approximately equal production rates. 
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First, it shows that the studied plants, regardless of 
type, were not representative of the Painesville plant in terms 
of vital wastewater characteristics. Perhaps this should be 
expected as a consequence of EPA's failure to consider nitrile 
crumb rubber processes in general, 

Second, the differences in COD and BOD between Painesville 
and each of the three subcategories are far greater than the 
differences in COD and BOD between any of the three subcategories. 
Consequently, on the basis of EPA's own methodology ( i.e. , sub¬ 
categorization based on "significant differences" in raw waste 

loading of the processes studied) the Painesville plant warrants 

2/ 

separate subcategorization.— 

Separate subcategorization is of obvious importance because 
it is the basis for the promulgation of regulations which reflect 
the process and wastewater conditions existing within each sub¬ 
category. Petitioner clearly pointed out the problems it had 



2/ 


Nothing contained in the Act limits the number of subcate¬ 
gories that may be required. As stated by Representative 
Wright, one of the House Managers for the Conference Report, 
on S. 277 O, the basis of the Act: 


"For some categories of sources the number of sub¬ 
classes m.ight be extensive". (Senate Committee on 
Public Works, A Legislative History of the Water 
Pollution Control Act Amend ments of 1972 . 93d Cong., 
1st session at 259 (Committee Print, January 1973» 
Ser. No. 93-1) (hereinafter referred to as ^'Legis¬ 
lative History"), 


Representative Wright was referring to new source standards 
under Section 306 of the Act but these remarks are equally 
applicable to effluent limitations guidelines and pretreat¬ 
ment standards. 
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experienced in applying EPA's proposed biological treatment to 
Painesville's wastes ( see Section III-A, supra ). Yet EPA saw 
no need even to consider, much less decide, whether the Paines¬ 
ville plant should be separately subcategorized. In analogous 
circumstances, EPA deferred prom.ulgating regulations covering 
polysulfide synthetic rubber manufacture in part because the 
"wastewaters generated by polysulfide production are highly 
contaminated and deemed more difficult to treat than the waste 
waters produced bv conventional emulsion or solutio n polymeriz¬ 
ation processes ". Development Document, App, 2580 (emphasis 
supplied). The record does not show what kind of treatment 
difficulties polysulfide wastes presented, but it does show 
that EPA undertook a separate study of polysulfide m.anufacture. 
Ibid . 

In another case, EPA has proposed amending its regulations 
for the inorganic chemical manufacturing point source category 
(40 C.F.R. § 415.220 - titanium dioxide) to exclude a particular 
process from the general effect of the regulations while EPA 

1 / 

undertakes to collect additional data on the excluded process.- 
39 Fed. Reg. 28536 (August 8,1974). This is precisely the relief 
petitioner has requested of EPA in the petition lodged with EPA 
on August 23, 1974 . (See supra at 9). 


1 / 

The exclusion apparently applies Just to Du Pont. See 
E.I. du Pont de Nemours & Co. v. Train, No. 74-1357 
(4 Cir. 1974 ), Pet. Br. at 27 - 8 . Addendum D at 1-2. 
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V 


THE 1977 EFFLUENT LIMITATIONS GUIDELINES 
AND NEW SOURCE STANDARDS AS APPLIED TO 
PAINESVILLE ARE NOT BASED ON "CURRENTLY 
AVAILABLE" OR "DEMONSTRATED" TECHNOLOGY 


In developing 1977 effluent limitations guidelines EPA 
is required by the Act to identify the "degree of effluent 
reduction attainable through the application of the best 
practicable control technology currently available ". Section 
304(b)(1)(A) (emphasis supplied). 

The Legislative History makes it clear that EPA is to 

identify practical and available, as opposed to theoretical 

or speculative, control technology; 

"By the term, ’currently available' the Comm.lttee 
means a control technology, which by demonstration 
projects, pilot plants, and general use, has 
demonstrated a reasonable level of engineering 
and economic confidence in the viability of the 
process at the tim.e of commencem.ent of actuaT 
construction of the control facilities ". (House 
Report No. 92-911, 92d Cong. 2d Sess. 101 (1972) 
( Legislative History , at 788) (emphasis supplied). 

This is true also for the development of standards of 

performance for new sources, where the Act itself refers to 

"demonstrated" technology; 

"The term 'standard of performance' means a 
standard for the control of the discharge of 
pollutants which reflects the greatest degree 
of effluent reduction which the Administrator 
determ.ines to be achievable through application 
of the best available demonstrated control tech¬ 
nology, processes, operating methods, or other 
alternatives, including, where practicable, a 
standard permitting no discharge of pollutants" 
(Section 306(a)(1)) (emphasis supplied). 
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Thus, EPA must base Its 1977 effluent limitations guide- 1 

lines and new source performance standards on available and 
dem-onstrated technology. 

In developing the guidelines and standards for the emulsion 
crumb rubber subcategory, EPA studied three plants within the 
subcategory, viz , plants J, K and L. Development Document, 
App,?642-50. In each case, biological treatment was preceded 
by primary treatm.ent. Developm.ent Document, App,2631 • The 
proposed (later to becom.e final) 1977 effluent limitations and 
new source standards were based on data derived from the biol¬ 
ogical treatment systems in use at these three plants. Devel- 
opm.ent Document, App.2713”15» The data are set forth in Table ^1 
of the Development Docum.ent (App.27l4 ). From these data, the 
degree of effluent reduction exhibited at each plant can readily 
be calculated in the following m.anner; 

[Degree of Effluent Reduction] = [Initial loading - Final loading]^ 

(As percentage) [Initial loading] 

Applying this calculation to the COD and BOD data 
presented in Table 4l for the six cases of emulsion crumb rubber 
production studied at Plants J, K and L, yields the following:— 


For example: The degree of effluent reduction in COD for 

Plant J is [ 11.98 - 3 . 36 ] 

_ X 100 = 

[11.98] 
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TABLE A 


Calculated Degree 


Effluent Reduction Final Effluent- 


Plant*'' 

Product*'' 

COD 

BOD 

X' X L 1CJ X 

COD 

XJX X V— 

BOD 

J 

SBR and NBR Part 

Oil and Carbon 

Black Extended 

80 ^ 

N.A.-^ 

3.36 

0.26 

K 

SBR Part Oil 

Extended 

IH 

81 % 

5.80 

0.40 

K 

SBR Oi- Extended 

74 ^ 

81 % 

5.15 

0.40 

L 

SBR Oil and Carbon 
Black Extended 

83 ^ 

82 % 

1.48 

0.51 

L 

SBR "Hot", Non- 
Extended 

83 ^ 

82 % 

4.96 

0.51 

L 

SBR Non-Extended 

83 ^ 

82 % 

4.40 

0.51 


Table A illustrates that conventional primary and biological 
treatment, as currently available and as demonstrated within the 
emulsion crum.b rubber industry , achieves an effluent reduction for 
COD and BOD of approximately 80 percent. EPA was satisfied that 
such reductions reflected good treatment. It characterized the 
final effluent from Plant J as "good" (Development Docum.ent, App. 
2644) and that from Plant K as "high quality" (Development Docu¬ 
ment, App. 2647 ), and although EPA noted that the final effluent 
quality of Plant L was not perfect, it concluded that "overall 
treatment provided by the facilities is good" (Developm.ent Docu¬ 
ment, App. 2650 ). 

*/ 

— Taken from Table 4l, Development Document, App. 2714. 

1 / 

“ EPA reported the untreated BOD for Plant J as "not available" 
(Developm.ent Document,/^27l4)hence it is not possible to cal¬ 
culate the degree of effluent reduction for BOD for that plant. 
Thus EPA had no raw BOD data for the only plant at which any 
emulsion crumb NBR was made. 




EPA adopted the final effluent BOD of Plant K (0.40) 
as the BOD limitation for the emulsion crumb subcategory 
(40 C.F.R, §§ 428.22, 428,25 and 428.26). In the case of 
COD, however, it concluded that the final effluent COD's of 
all three plants were too low to be adopted as the COD limit¬ 
ation for the subcategory. Accordingly, EPA adopted a more 
generous COD limitation of 8.00 "in order to produce effluent 
limitations that reflect minor processing variations and clim¬ 
atic conditions". Developm.ent Docum.ent, App. 2713 (emphasis 
supplied). Where the figure of 8.00 came from, or what kind 
of process variations are reflected by it, cannot be determined 
from, the record. EPA appears to have just made it up.—^ 

In order for Painesvllle to m.eet these lim.itatlons, how¬ 
ever, EPA would have to assume that conventional prim.ary and 
biological treatment, as applied to Painesvllle' s higher raw 

loadings, was capable of achieving a 92.7 percent reduction in 

2 / 

COD and a 9^.9 percent reduction in BOD.— Such reductions not 


Thus, while taking into account unspecified and m.inor 
processing variations on a speculative basis, EPA ignored 
a malor processing variation and a baffling treatment 
problem pertaining to the Painesvllle process ( See Section 
III-A, supra . 


2/ 


The average raw wastewaters generated by nitrile crumb 
rubber production at Painesvllle exhibit a COD of IO 9 .O and 
a BOD of 18.8 fAddendum C at 3). Hence, the percent red¬ 
uction requlrea to meet the prescribed limitations are: 


For COD: 


[ 109.0 - 8 . 00 ] 

■ Li'09.0J— 


X 


100 = 92.7 percent 


For BOD: I_1.8.8 - 0.^,0] x 100 = 97.9 percent 
[lo.o J 
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only are unsupported by what EPA reported to be achievable 


with good overall treatment ( l.e. , 80 percent), but they 

flatly ignore the problem of filamentous growth which petit¬ 
ioner pointed out. ( See Section III-A, supra ). At no 
tim.e did EPA consider the technological feasibility, not to 
mention the costs, of achieving effluent reductions as high 
as 92.7 for COD and 97.9 for BOD. Thus, EPA would have petit¬ 
ioner construct treatm.ent facilities costing m.illions of dollars 
even though the technology necessary to achieve the prescribed 
limitatSons is neither "currently available" nor "demonstrated." 

VI 

EPA DID NOT CONSIDER THE COSTS OF ACHIEVING 
THE HIGHER LEVELS OF EFFLUENT REDUCTION 
REQUIRED OF PAINESVILLE UNDER THE 1977 
EFFLUENT LIMITATIONS GUIDELINES AND NEW 
SOURCE STANDARDS _ 

In prom.ulgating effluent limitations guidelines and 




standards of performance for new sources, EPA is required to 
focus on the costs of achieving effluent reductions as well as 
the technology for achieving them.. 

Section 304(b)(1)(B) of the Act requires that the assess¬ 
ment of best practicable control technology currently available 
"include consideration of the total cost of application of tech- 
nology in relation to the effluent reduction benefits to be 
achieved". 
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In establishing or revising any new source performance 
standard, "the Administrator shall take into consideration the 
cost of achieving such effluent reduction." Section 306(b)(1)(B). 

The costs of wastewater treatment increase in geom.etric 
fashion to the degree of pollutant reduction required. As 
stated by Mr. Russell E. Train, the Administrator of EPA, in 
testifying before the House Public Works Committee while Chair- 
m.an of the Council on Environm.ental Quality: 


"[T]he marginal costs of abatem.ents Increase 
greatly as higher levels of reductions are 
required. For exam.ple, EPA estim.ates that as 
a general proposition 85 percent reduction costs 
only 20 percent as m.uch as 100 -percent reduction. 

To go from. 95-percent treatm.ent to 98 -percent 
costs the sam.e am.ount as going from 85 to 95 - 
percent treatment. And to reduce another per¬ 
centage of wastes costs the same amount. The 
last percent of reduction often costs as m.uch 
as the first 99 percent." (Adm.inlstration 
testim.ony during hearings on H.R. II 896 , Com.- 
m.ittee on Public Works, House of Representatives 
(December 7, 1971) ( Legislative History at III 6 ) 


EPA did not consider these increm.ental cost factors 
with regard to the higher levels of effluent reduction ( i.e. , 
92.7 percent for COD and 97.9 percent for BOD) that are 
required of the Painesville plant under the 1977 effluent 
limitations guidelines (or required of a new source under 
the applicable standard of performance). EPA claimed that 
its cost data should be "conservative" for m.ost of the plants 
in the em.ulsion crum.b subcategory because the data were based 
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upon the " highest expected raw waste load". (Development 
Document, App. 2677) (emphasis supplied). However, the "model" 
emulsion crum.b plant for which EPA presented cost data had 
vividly low raw loadings com.pared to the raw loadings of the 
Painesvllle plant; 



Raw Loadings 

Percent Effluent Red- 
uctio.i to Achieve 1977 
Effluent Limitations 

Plant 

COD 

BOD 

COD 

BOD 

EPA Model Plant-^ 

20.00 

2.13 

6oi^ 

81 ^/ 

Painesvllle Plant 

109.0 

18.8 

92.7 

97.9 


Clearly, the m.odel plant precluded EPA from considering 
cost factors associated with effluent reductions as large as 
would be required of Painesvllle (assuming the technology existed). 
If Mr. Train is correct, the degree to which the model plant failed 
to reflect petitioner's probable costs is obviously very great, 
and in any practical sense amounts to no cost analysis at all. 


1 / 

2 / 


Development Document, App. 2682. 


For COD: 


For BOD: 


[ 20.00 - 8 . 00 ] 
[ 20 . 00 ] 

[2.13 - 0.40] 
[2.13] 


X 100 = 605^ 


X 100 = 815^ 
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CONCLUSION 


The challenged regulations should be set aside as to 
petitioner's Painesvllle plant and remanded to EPA with the 
direction that EPA comply with the Act and issue regulations 
which reflect the products m.ade, the processes em.ployed and 
the wastewater characteristics existing at petitioner's 
Painesvllle plant. 


Respectfully subm.itted, 


IRA J. KRAKOWER 

1230 Avenue of the Americas 

Rockefeller Center 

New York, New York 10020 

( 212 ) 489-4538 

ATTORNEY FOR PETITIONER 

OF COUNSEL: 

ARTHUR, DRY & KALISH 
1230 Avenue of the Americas 
Rockefeller Center 
Nev; York, New York 10020 
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ADDENDUM A 


The pertinent sections of the Federal Water Pollution 
Control Act, Sections 301, 304, 306 , 307 , 402, and 509 (33 U.S.C. 

§§ 1311 , 1314 , 1316 , 1317 , 1342 and 1369 ). 


“TITLE III—STANDARDS AND ENFORCEMENT 

“Em.CtNT LIMITATlOXt 

“Sic. 301 . (a) E.Tcept as in compliance trith this section and sec¬ 
tions 302. .306. .307. -318. 402. and 404 of this Act, the discharge of any 
pollutant by any person shall be unlawful. 

“(b) In order to carry out the objective of this Act there shall be 
achieved— 

not Inter than July 1, 1977, efliueut limitations for’ 
point sources, other timn publicly owned treatment works, (i) 
wtuch shall rcrpiire the application of the best practicable control 
technology currently available ns defined by the Administrator 
l^rsuant to section .«i4( hi of this .Vet. or (ii) in the. case of a dis¬ 
charge into a piihlicly owned ireatinent works which meets the 
retjuirements of subparai'raph ( H) of this parn£:mph. which shall 
remiire coin|ihnncc with any applienhie pretiratment requirements 
and any rcipiucmcnts under section ;tii7 of this Act; and 

“(B) for publicly owned treatment works in e.vistence on 
July 1, 1977, or approved (nirsiiant to si-ction 20;} of this Act prior 
to June .30, 1974 (fer w hicti construction must be completed within 
four years of approval I. ellhient limitations based ujion secondary 
treatment ns detined by the Administrator pursuant to section 
304(d) (1) of this .Vet; or. 

• *i later than July 1, 1977, any more strinpent limitation, 

Uicludinp those necessary to meet water quality standards, treat¬ 
ment standards, or schedules of compliance, established pursuant 
to any State law or repulntions f under aiithoritv preserved by sec¬ 
tion 510) or any other Federal law or repulat'ion. or required to 
implement any applicable water quality standard established pur¬ 
suant to this .Vet. 

**(2)(-V) not later than .July 1. 198,3. effluent limitations for 
categories and classes of point Murces. other than publicly owned 
treatment works, which li) shall require application of the b^ 
available technolopy economically achievable for such category 
or class, which will result in reasonable further progress towarcl 
the national goal of eliminating the discharge of all pollutants, 
as determined in accordance with regulations issued bv the .Vdmin- 
irtrator pursuant to section ;}04(b)(2) of this .Vct‘. which such 
effluent liniit&tions shall renuire the eliminafion of discharges of 
all pollutants if the .Vdministrator finds, on the basis of informa¬ 
tion available to him (including information developed pursuant 
to section 315), that such elimination is technologically and eco- 
TOmically achievable for a category or class of point sources as 
determined in accordance with regulations i.^sued bv the Adminis- 
trttor pursuant to section .3n4(b) f2) of this Act. or (ii) in the case 
of the int^uction of a pollutant into a publicly owned treatment 
works which meets the requirements of subparagraph (B) of this 
paragraph, shall require compliance with any applicable pretreat¬ 
ment requirements and any other requirement under section .307 
of this .Vet land 

“(B) not later than Jiilv 1. 1983. compliance by all publicly 
owned treatment works with the requirements set forth in sec¬ 
tion 201(g) (2) (.V) of this .Vet 

“(«) The .Vdministrator mav modify the requirements of subsection 
(b) (2) (.V) of this section with respect to anv point source for which 
a permit application is filed after Julv 1. 1977. unon a showing by the 
owner or operator of such point source satisfactom- to the .Vdmini'stra- 
tor that such modified requirements (1) will represent the maximum 
use of technology within the economic capability of the owner or 
OMrator; and (2) will result in reasonable further progress toward 
the elimination of the discharge of pollutants. 

“(d) .Vny effluent limitation required bv paragraph (2) of subaec- 
tmn (b) of this section shall be reviewed at least everv five vears and. 

If appropriate, revised pursuant to the procedure established under 
such paragraph. 

_ “(e) Effluent limitations established pursuant to this section or sre- 
e*'®" •‘^2 of this .Vet shall be anolied to all point sources of discharge 
of pollutants in accordance with the provisions of this -Vet. 
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••(fi Xotwillis»»inliii»f •«v other P»«' 

rn7o rh; ^vig^bi. w.u«. 


‘^ItMUfATION AKD OCIDtUNB 

^n;.9(M. (a)(1) The Administrator, afterronsultation with aporo- 
priate Federal and State a^nrirs and other interested persons, snail 
develop and publish, within one year after the date of enartmcnt 
of this title (and from time to time theieafter levise) criteria for 
arater Quality accurntely relh-ctinp the latest scientific knowledpe (A) 
on the kind and extent of all identifiable etfects on health and welfare 
including, but not limited to, plankton, fish, shellfish, wildlife, plant 
life,ahorejinc8.beachcs.esthetics.and recreation which may be expected 
from the presence of pollutants in any bodv of water, including 
ground water; (B) on the concentration and dispersal of pollutanta. 
or their byproducts, through biological, physical, and chemical proc- 
caaea; anj (C) on the etfects of pollutants'on biological community 
diversity, productivity, and stability, including information on thie 
factors affecting rates of eutrophication and rates of organic and inor¬ 
ganic sedimentation for varying types of receiving waters. 

**(2) The Administrator, after consultation with appropriate Fed¬ 
eral and State agencies and other interested persons, shall develop and 
nnbtish, within one year after the date of enactment of this title (and 
from time to time tnereafter revise! information (.V) on the factors 
necessary to restore and maintain the chemical, physical, and bio¬ 
logical integrity of all navigable waters, ground waters, waters of 
the contiguous zone, and the oceans: < H! on tl«e factois necessary for 
the protection and propagation of shellfish, fish.and wildlife for classes 
and categories of receiving waters and to allow recreational activities 
ill and on the water: and (C) on the measurement and clasaificatioii of 
water quafitv: aud (D! for the purpose of aectioii ■V)3. on and the 
identification of |iollntanls suitable for maximum daily load incasure- 
ment correlated with the arliievenicnt of water unalify objectives. 

“(3) Snell criteria and infnnnation and revisions thereof shall he 
iaaueil to the .States and shall l>e published in the Feileral Register and 
otherwi'.e made available to the public. 

“(b) For llie pnr|iose of adopting or revising effluent Ijmitationa 
under this .Vet the .Vdminist rotor shall, after consultation with appro¬ 
priate Feileral and State agi'iicies and other interested iwraons. publish 
within one vearof enactment of thistitle, rcgnl.ations. providing guide¬ 
lines for enliicnt limitiitinns, and. at leiisi nnmiallv thereafter, revise, if 
appropriate, such regulations. .Such rcgidationssliall— 

' “(1)(.\) identify, in terms of amounts of constituents and 

chemical, phvsical. and biological chunu tenstiea of pollutants, the 
degree of ellfiient re<lurtion attniiiahle through the application of 
the best practicable control technology currently available for 
classes and categories of point sources (other than publicly owned 
treatment works): and 

“(B) specify factors to be taken into account in determiningthe 
eontrol measures and practices to bo applirable to point sources 
(other than publiciv owned treatment works) within such cate¬ 
gories or classes, k'actors relating to the assessment of 
practicable control technology currently available to comply with 
subsection (b) (1) of section 301 of this .Vet shall include consider¬ 
ation of the total cost of application of technology in relation to 
the effluent reduction lienefits to be achieved from such applica¬ 
tion, and shall also take into nc.'ount the age of etjuipment and 
feeilitirs involved, the process employed, the engineering aspects 
of the application of various types of control technique^ process 
changes, non-water quality environmental impact (including 
energy requirements), and such other factors as the Administrator 
dMmt appropriate: 

“(2)(A) Identify, in terms of amounts of constituents and 
chemical, physical, and biological characteristics of pollutants, 
the degree of effluent reduction ottninahle through the application 
of the best control measures and practices achievable including 
treatment techniques, process and procedure innovations, operat¬ 
ing niethods, and other alternatives for classes and categories of 
point sources (other than publicly owned treatment works): and 

“(B) specify factors to be taken into account in determining 
tha best mMsures and practices available to comply with subsec¬ 
tion (b) (2) of lection 301 of this Act to be applicable to any 
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point source (other than publicly owned treatment works) within 
such categories or classes. Factors relatinu to the assessment of 
btwt available technoloiry shall take into account the atte of 
equipment and facilities involved, the process cmployccl, the 
engineerinp ns()ects of the ap|)lication of various types of control 
tediniques. process chanpes, the cost of achievinp such effluent 
reduction, non-water quality environmental impact (including 
energy requin-ments). and such other factors as the Administrator 
deems appropriate: and 

“(3) luentify control measures and practices available to elimi¬ 
nate the discharge of pollutants from categories and classes of 
point sources, taking into account the cost of achieving such elimi¬ 
nation of the dischart'c of pollutants. 

“(c) The .Administrator, after consultation, with appropriate Fed¬ 
eral and State agencies and other intere.sted (lersons, sliall issue to the 
States and appropriate water pollution control agencies within 270 
days after enactment of this title (and from time to time thereafter) 
information on the processes, procedures, or operating methods which 

result in the elimination or reduction of the disi'harge of i^iollutants 
to implement standards of |irrformance under sect ion Htifi of this .Vet. 
Such infni'ination .shall inrliide technical and other iLita. including 
coats, as are available on alternative methods of elimination or itsIuc- 
tioii of the di-'chaigc of pollutants. Such iiiformation, and revisions 
thereof, shall he puldishcd in the Federal Register and otherw ise sliall 
be made available to the public. 

^ "(d)(1) The .Vilmini.stnitor, after consultation with appropriate 
FMieral and State, agencies and other intere.sted persons, shall publish 
within sixty days after enactment of this title (and from time to time 
thereafter) information, in terms of amniintsof constituents and chem¬ 
ical, physical, and biological characteristics of pollutants, on t he degree 
of effluent lediiction attainable thitnigh the application of secondary 
treat'nient. 

"(2) The .Vdministi-ator, after consultation with appropriate Fed¬ 
eral and State agencies and other interested persons, shall publish 
within nine montlis after the <late of enactment of this title (and from 
time to time theieafter) infoniiation on alternative waste treatment 
management techniques and systems available to implement section 
tfOl of this .Vet. 

"(e) The .Vdministrator, after consultation with appropriate Fed¬ 
eral and State agencies and other interested persons, shall issue to 
appropriate Federal agencies, the States, water pollution control 
agencies, and agencies designated under section 208 of this .Vet, within 
mie year after the etfi-ctive date of this sulisection (and from time to 
lime theieafter) information including (1) guidelines for identifying 
and evaluating the nutui'e and extent of nonpoint sources of pollutants, 
and (2) processes, procedures, and methods to control pollution result¬ 
ing from— 

“(-V) agricultural and silvicultural activities, including runoff 
from fields and crop and forest lands; - 

"(B) mining octiviiies, including runoff and siltatioii from 
new, currently operating, and abandoned surface and under¬ 
ground mines; 

“(C) ajl con.struction activity, including runoff from the facili¬ 
ties resulting from such construction; 

"(D) the disjiosal of pollutants in wells or in subsurface 
excavations; 

“(E) salt water intrusion resulting from retliictions of fresh 
water ilow from any cause, including extraction of ground water, 
irrieation, obstruct inn. and diversion: and 

"(F) changes in the movement, flow, or circulation of any navi¬ 
gable wateis or gruiiiul waters, including changes caused bv the 
construction of dams, levees, channels, causeways, or flow diver¬ 
sion facilities. 

.•'iich information and revisions thereof shall be published in the Fed¬ 
eral Register and otherwise made available to the public. 

-(f)(1) For the purpose of assisting .States in carrying out pro- 
graiM under section 402 of this .Vet. the .Vdministrator'shaJl publish, 
within ona hundred and twenty days after the date of enactment of this 
title, and review at least annually thereafter and. if appropriate, revise 
guidelines for pietreatment of pollutants which he determines are not 
susceptible to treatment by publicly owned treatment works. Guide¬ 
lines under this subsection shall lie Vstablisheil to control and prevent 
the discharge into the navigable waters, the contiguous tone, or the 
ocean (either directly or through publicly owned treatment works) of 
any iMilliitaiit which interferes with, passes through, or ntherpisa is 
incompatible with such works. 
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“(3) Wlini pulilisiliiiii; under this fiiiWrtion, the Admin* 

ietralor slmll ilrsiL'n;iii- the < iiti‘»i>rjr or calrgoriea uf tn-atinent works 
to wliidi (In* ^iiiilrliiii'ssiiall H|i|>ly. 

‘‘(k) TIip Ailniiiiistratnr sliall.'u itliin one hundml nnd ricl'ty daM 
from the tliitp of rnurtnicnt of this full*. |iminulpitv triii<U‘lincs estab¬ 
lishing test procrdim's for the analysis of pollutants that shall ineludo 
the factors whii'h must lie provided in any rertilieiition pursuant to 
section 401 of this Act or permit application pursuant to section 403 
of this Act. 

•*(h) The .Vdmiiiistrator shall (1) within sixty daj’S after the enact¬ 
ment of this title promulmtc cuiilcliucs for the purpose of estahlish- 
ing uniform a|iplieation forms nnd other minimum requirements for 
the acquisition of informal ion from owners and o|ierators of point- 
sources of dis<diiirge sulijeet to nnv State program under section 4i)3 of 
this Act, and (2) within sixty days from the date of enactment of 
this title promulgate guiilelines estahlisliiiig the minimum procedural 
and other elements of any State prngriun under section 402 of this Act 
which shall include; 

“(A) monitoring requirements: 

“(B) ix'porting requirements (including procedures to maka 
information available to the public); 

“fC) enforcement provisions: and 

“(D) funding, (leisonnel qiialihcatinns, nnd manpower require¬ 
ments (including a requirement that no boord or body which 
approves ])ermit applications or (lortions thereof shall include, 
as a member, any iierson who receives, or has during the previous 
two years received, a signifiennt jrortion of his income directly 
Or indiivctly from |iennit liniders or applicants for a pernrit). 

“(i) The .Vdministrutor shall, within 270 dnvs after tlie effective 
date of this suliseetion (and from time to lime tfiercafter), issue such 
information on methods, procedures, and processes as may be appro¬ 
priate to restore and enhance the quality of the Nation's publicly 
owned fresh water lakes. 

“(j)(l) The .Vdministmtor shall, within six months from the date 
of enactment of this title, enter into agreements with the Secretary of 
Agriculture, the Secretary of the .Vrniy. and the .Secretarj’ of the 
Interior to provide for the maximum utilization of the ap|>ropriata 
programs authorized under other Federal law to be carried out by 
such Secretaries for the purpose of achieving and maintaining water 
quality through appropriate implemriitatioii of plans approved under 
section 208 of this .Vet. 

“(2) The .Vdmiiiistrafor. pursuant to any agreement under para¬ 
graph (1) of this siibsi'ctioii IS autliori/.cd to transfer to the Secretary 
of .Vgriculture, the Secretary of the .Vrmy. or the Secretary of the 
Interior any funds appropriated under paragraph (-8) of this subsec¬ 
tion to supplement any funds otherwise appropriated to carry otit 
appropriate programs authorized to 1* earned out by such Secretaries. 

“(3) There is authorized to be appropriated to carry out-the pro¬ 
visions of this subscetioii. jiltiO.uaVaa) per liseol year for the fiscal year 
ending June 30, 1973. nnd the fiscal year ending* June .30, 1974. 


« 

“XATIOXAL sTAxn.xaDa or rr.aroR»i.\sm_ 

“feEC.306. (a) Forpurpocesofthisscction: . v 

“(1) The term ‘standard of performance’ means a standard for tna 
control of the discharge of pollutants which reflects the greater 
degree of effluent reduction which the .Administrator determjnes to be 
tcnicvtble throucH application of the be*t available demon^rated 
roDtrol tcchnolojrj*, processes, operatinp method*, or other altema- 
fives, iiieludiiig, where practicable, a standard permitting no dis¬ 
charge of pollutants. 

“(2) The term ‘new source* moans any source, the constniction of 
W’hicli is commenced after the publication of proposed regulations 
prescribing a standard of |>erfoinianco under this section which will 
M applicable to such source, if such standard is thereafter promul¬ 
gated in acronhince with this section. . 

“(3) The term 'source' means any building, structure, facility, or 
installation from wliicli there is or may be the discharge of pollutants. 

•*(4) The term ‘owner or operator means any person who owns, 
leases, operates, controls, or supervises a source. 

“(5) The term ‘construction’ means any placement. aascmblT, or 
installation of facilities or ^nipment (including contractual obliga¬ 
tions to pnrcliatc such facilities or equipment) at the premises wheiw 
such equipment will be used, including preparation work at such 
premises. 







“(b) (1) (A) The Administrator shall, within ninety Harm after the 
date of cnnrtment of this title ptihlish (and from time to time there¬ 
after shall revise) a list of categories of soiirres, which shall, at the 
minimum, include: 

“pulpand |>a|y>r mills: 

“paperliooni, builders paper and board mills; 

“meat product and rendering processing; 

“dai^ pnxluct processing; 

“grain mills; 

“canned and preserved fruits and vegetables processiirg; 

“canned and preserved seafood processing: 

“augar processing; 

“textile mills; 

“cement manufacturing; 

“feedlots; 

“electroplating; 

“organic chemicals manufacturing: 

“inorganic chemicals manufacturing: 

“plastic and synthetic materials manufacturing: 

“soap and detergent manufacttiring; 

“fertilizer manufacturing; 

“petroleum refining: 

“iron and steel manufacturing; 

“nonferrous metals manufacturing; 

“phosphate manufacturing: 

“^eam electric powerplants; 

“ferroalloy manufacturing: 

“leather tanning and finishing: 

“glass and asbestos manufacturing; 

“rubber proce'^ing: and 
“timber products processing. 

“(H) As soon as practicable, but in no case more than one year, 
after a category of sources is included in a list under subparagraph 
(X) of this paragraph, the .Administrator shall propose and publish 
regulations establishing Federal standards of performance for-new 
aotirces within such category. The .Administrator shall atTord inter¬ 
ested persons an opportunity for written comment on such proposed 
regulations. After considering such comments, he shall promulgate, 
within one hundred and twenty days after publication of such pro¬ 
posed regulations, such standards with such adjustments as he deems 
appropriate. The .Administrator shall, from time to time, as technol¬ 
ogy and allfi'Uiitivcs chnugi*. revise such standards following the 
procedure mpiireil by this sulisoctiou for promulgation of such 
standards, ,‘sinndanls of |terfoiinanrr. nr revisions thereof, shall 
become effective upon promulgation. In establishing or revising 
Federal standards of |>erformnnce for new sources under this section, 
the .Administrator shall take into consideration the cost of achieving 
Mch efHuent reduction, and any non-water quality environmental 
impact and energy requirements. 

_ “(2) The .Administrator may distinguish among classes, types, and 
sizes within categones of new" sources for the purpose of Mablish- 
ing such stamlards and shall consider the type of process employed 
(including whether batch or continuous). 

“(31 The provisions of this section shall apply to any new source 
owned or oiicmted by the I'liited .Sates. 

“(c) Each .'State may develop and submit to the .Administrator a 
procedure under State law for applying and enforcing standards of 
performance for new sources located in such State. If the .Adminis¬ 
trator finds that the procedure and the law of any State require the 
application and enforcement of standards of performance to at least 
the same extent ns required by this section, such State is authorized 
to apply and enforce such standards of performance (except with 
respect to new sources owned or operated by the I'nited States). 

“(d) Notwithstanding any other provision of this .Act. any point 
• source the construction of which is commenced after the date of enact¬ 
ment of the Federal AVater Pollution Control .Act .Amendments 
of 1072 and which is so constructed as to meet all applicable standards 
of performance shall not lie subject to any more stringent standard 
of performance during a ten-year period beginning on the date of 
completion of such construrtioii or during the period of depreciation 
or amortization of such facility for the purposes of section Ifi" or 160 
(or both) of the Internal Revenue Code of lO.AI, whichever period 
ends first. 

“(e) After the effective date of standards of performance promul¬ 
gated under this section, it shall be unlawful for any owner nr operator 
of any new source to n|iemte such source in violation of any standard 
of performance applicable to such aoiirre. 
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“roxir AJCD rxiTurjiTMeJcr Km.rr.srr utaxium* 

"Sec.-W. (aUl) The Administrator shall, within ninety das-s after 
the date of enactment of this title, publish (and from time to time 
thereafter rcviscl a list which includes anv toxic pollutant or combina¬ 
tion of such iMillutants for which an eflluent standard (which may 
include a prohibition of the discharpe of such pollutants or combina¬ 
tion of inch pollutants! will be established under this section. The 
Administrator in pnblishincsuch list shall take info account the toxic¬ 
ity of ihc pollutant, its persistence, decradability. the usual or potential 
presence of the affected organisms in any waters, the importance of 
the affected orpunisms and the nature and extent of the effect of the 
toxic pollutant on such orpanisms. ■ 

“(2) Within one hundred and eiphty <!ays after the date of pnl>- 
lication of any list, or revision thereof, containinp toxic pollutants or 
combination of pollutants under parapraph (1! of this subsection, the 
Administrator, m accordance witn section 55.^ of title 5 of the Un;ted 
States Code, shall publish a proposed etlluent standard (or a prohibi¬ 
tion) for such |>ollutani or combination of pollutants which shall take 
into account the toxicity of the pollutant, its persistence, depmdability, 
tlie usual or |>ntentiul presence of the affevtetl orpanisnis in any 
waters, the ini|>nrtanre of the atfccti-d orpanisms and the nature and 
extent of the effect of the toxic pollutant on such orpanisms. and he 
shall luiblish .a notice for a public hearinp on such proposed standard 
to be Wid within thirty days. .\s soon as (lossiblc after such hearinp. 
but not later th.iii six inonths after publication of the proposed elHiicnt 
standard (or prohibition), unless the .Vdiiiinistrator hnds. on the 
record, that a nioditication of such pi-o|>ose<l standard (or prohibition) 
is justified ba.sed ii|>on a preponderance of evidence adduced at such 
heariiips, such standard (or prohibition) shall lie promulpated. 

“(.1) If after a public hearinp the .Vdministrator finds that a modi¬ 
fication of such proposed standard (or prohibition) is justified, a 
revised elllnent standard (or prohibition) for such pollutant or com¬ 
bination of imlliitants shall Iw promulpated immediately. Such stand¬ 
ard (or prohibition) shall lie reviewed and, if appropriate, revised at 
least every three years. 

“(4) .\*ny edhient standard promulpated under this section shall be 
at that level which the .Vdministrator determines provides an ample 
marpin of safety. 

•‘(5) When pio|iosinp or promulpatinp any eflluent standard (or 
prohibition) under this seetion. the .Vdministrator ihall desipnate the 
catepory or eatepories of sources to which the effluent standard (or 
prohibition) shall apply. .Vny disposal of dredped material may be 
incittded in such a catepory of sources after consultation with the 
Secretary of the .Vrmy. 

“(6) Any effluent standard (or prohibition) established pursuant to 
this section shall take effect on such date or dates as si>ecified in the 
order promulpatinp such standanl, but in no case more than one year 
from tlie date of such promiilpation. 

“(7) Prior to piiblishinp any repnlations pursuant to this section 
the Administrator shall, to the maximum extent practicable within 
the time provided, consult with appropriate advisory committees, 
^ates, inoependent experts, and Federal departments and apencies. 

“{b)(l) The .Vdministrator shall, within one hundred and eiphty 
days after the date of enactment of this title and from time to time 
thereafter, publish proposed rcpulations establishinp pretreatment 
standards for introduction of pollutants into treatment works (as 
defined in section 212 of this .Vet) which are public! v owned for those 
pollutants which are determine*! not to lie susceptible to treatment by 
such treatment works or which would interfere with the operation of 
such treatment works. Not later than ninety days after such publica¬ 
tion, and after Ojiportunitv for public hearinp. the .Vdministrator shall 
promiilpate siieh pretre.ifment st.andards. Pretreatment standards 
nnder this sulisection shall snecifv a time for coninliance not to exceed 
three years from the date of promiilpation and shall be establisbe*! to 

S reveiit tlie discharpe of anv pollutant Ihrouph treatment work's (as 
rfined in section 212 of this .Vet) wbicli are publicly owned, which 
pollutant interferes with, passes thmuph. or otherwise' is incompatible 
with such works. 

“(9) The .Vdministrator shall, from time to time, as control tech- 
nolo^, processes, operatinp methods, or other altematii-es chance, 
leriae* such standards followinp the procedure established by this i .b- 
aection for promiilpation of such standards. 

"(*) When proposinp or promulpatinp any pretreatment standard 
nnder this section, the .Vdministrator shall desipnate the category or 
rategories of sources to winch such standard shall apply. 

“(4) Nothing in this subsection shall affect any pretreatment 
re«|uiremrnt establislied bv anv State or local law not in conflict with 
any pretreatment standard established under this subsection. 
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onirr to iiisiirr tlial uny atnirr* introtliirinc pollutants into a 
puHirly ownrcl trr.itnipnt works, wliirli mmioc would Iw a n*w sourca 
tiibirrt to sprtion .Ha; if jt wrir tudischai'j.'r |Milliilaiils, will not Ciiuao a 
Violation of tlir rtlliiont liinitations ostablislnol for aiiv such treatment 
llic Ailiiiiiiislrntor slialj proinuli^atr prctrcatiiicnt standarils for 
the cattery of such sources siiiiiiltancoiisly with the iironinl;ration of 
Itondanis of pcrforinance under section 'MM' for the equivalent category 
of new sources. Such prctreatiucnt standonis shall prevent the dis- 
cliarf^ of any |iollutaiit into such treatment work.s, which pollutant 
mav interfere with, pass through, or otherwise be incompatible with 
such works. 

“(d) After the effective date of any effluent standard or prohibition 
or pretreatment standard pmiiiulgated under this section, it shall be 
unlaw ful for any ow uer or n|ier:itor of any source to ojierate any source 
in violation of any such elHiient standard or prohibition or pretreat* 
ment standard. 


“NATtOM.VI. MHJ.ITANT DISCIIAaur. »XJMI.\'ATinN‘ KTSTUI 

“Sec. 40-2. (■)(!) Kxcept as provideil in sections .'IIS and 404 of this 
Act, the Administrator may. after opportunity for public hearing, 
issue a permit for the discharge of any pollutant, or combination of 
Mllutants, nolw'ithstandini; .s>>ction :H>i(a). ujion condition that such 
discharge will meet either all applicable requirements under sections 
.'101, 302. MK, 3(i7, HOM. and 4<>;; of this Act. or prior to tlie taking of 
nece^ry implrmrntinir actions relatinir to all such requirements, such 
conditions as the Administrator deiemiines are necessary to carry out 
the provisions of this Art. 

“(2) Tho .Administrator shall prescribe conditions for such permits 
to assure compliance with the reqiiirenieiits of paragraph (11 of this 
subsection, including conditions on data and information collection, 
reporting, and such other requirements as he deems appropriate. 

“(3) The permit program of the .Administrator under paragraph 
(1) of this subsection, and permits issiinl thereunder, sliall be subject 
to the same terms, conditions, and requirements as appiv to a State 
permit program and permits issued thereunder under subsection (b) 
of this section. 

“(4) All permits for discharges into the navigable waters issued 
uursnant to section 1.1 of the .Vet of March 3. 18!». shall be deemed to 
be permits issued under this title, and permits is«iieil under this title 
shall be deemed to be permits issued under section 13 of the Act of 
March .3. IftSHl. and shall continue in force and effect for their term 
unless revoked, modified, or suspemled in socordsnee with the pro¬ 
visions of this .Act. 

“(S) No permit for a discharge into the navigable waters sliall be 
isBued under section 13 of the .Act of .March .3. 1^!H). after the date of 
enactment of this title. Kach application for a permit under section 
13 of the .Act of March 3. ISfH). peiiiliiig on the date of enactment of 
thU Act shall be deeme<l to be an application for a permit under this 
action. The .Administrator shall authorize a .‘'tate. which he deter¬ 
mines has the capability of administering a permit program which 
will carry out the objective cf this .Act. to issue permits for ilischarges 
into the navigable waters witliin the jiirisdietion of such State. The 
Administrator may exercise the authority granted him bv the pre- 
ceiling sentence only during the |)eriod which begins on the ilate of 
riinctmeiit of this .Art and ends either on the ninetieth day after the 
date of the first promulgation of guidelines required by section .3tM 
(h)(2) of this .Act. or the liate of approval by the .Administrator of 
a permit program for such ."'fate under nibsiwtion (b) of this sec¬ 
tion. whichever date first occurs, and no such authori««»>on vo a State 
shall extend beyond the Inst day of such period. Each such permit 
shall be subject to such conditions as the .Administrator de'ermines 
are neceaaarv to carry out the provisions of this .Act. Xo such permit 
ahall iwiie if the Administrator objects to such issuance. 

“(b) At any time after the promulgation of the guidelines required 
by subsection (h)(2) of section .304 of this .Act. the (loremor of each 
State desiring to administer its owm permit program for diarhsrgcs 
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intonavigmblfi wsitm »ilhin iu }uri«(1irtion miiy submit lo the Admin- 
istnuor a full and rompleia dnirription of the propram it pmixwos 
to establish and adininisier under >late law or under an interstate 
compact. In addition, such State shall submit a statement from the 
attorney penrral (or the attorney for those State water iKillution con¬ 
trol anneies which have independent lepal counsel), or from the 
chief leital officer in the case of an interstate apency, that the laws 
of such State, or the interstate compact, as the case may be, provide 
adequate authority to carry out the divwribed propram. Tlie Admin¬ 
istrator shall approve each such submitted program unless he deter¬ 
mines that adequate authontv does not exist: 

“(I) To issue permits which— 

“(A) apply, and insure compliance with, any applicable require 
ments of sections 301.3i rJ. 30(>. 3< i7, and 403; 

“(B) are.fur fixed terms not exceeding five years: and 

“(C) can be terminated or modified for cause including, but 
not limited to. the following: 

“(i) violation of any condition of the permit; 

“(ii) obtaininp a permit by misrepresentation, or failure 
todiKlnse fully all relevant facts: 

“(iii) chan^ in any condition that requires either a tempo¬ 
rary or pcriiinneiit reduction or elimination of the permitted 
discharge; 

“(D) rantrol the disposal of pollutants into wells; 

“(2) (A) To issue peimits which apply, and insure compliance with, 
all applicable requirements of section .'Uiii of this Act, or 

“(11) To ins|)ect, monitor, enter, and require reports to at least the 
same extent ns leqiiirrd in section 30S of this Act: 

“(3) To insure that the public, and any other State the waters of 
which may be atfected. receive notice of each application for a permit 
and to provide an op|<ortunity for public hearing before a ruling on 
each such application: 

“(4) To insiiie that the .\dministiator receives noticeof each appli¬ 
cation (including a copy thereof) for a permit: 

“(5) To insure that any State (other than the permitting State), 
whose waters may bo affected by the issuance of a pennit mav submit 
written recommeiidations to the permitting State land the .Adminis¬ 
trator) with respect to any permit application ami, if any port of 
roch written recnmnirndations are not accented bv the permitting 
Sute,that the |iermitting.'^tatr will notify siicii affected .^tate (andthe 
Administrator) in writing of its failure to so accept such recommenda¬ 
tions togetlier with its reasons for so doing: 

“(6) To insure tliat no permit will be issued if. in the judgment 
of the Secretary of the .\rmv acting through the Chief of Engineers, 
after consultation with the Secretary of the department in which the 
Coast Guard is operating, anchor.ige and navigation of any of the 
navigable waters would be sulistantially impaired thereby; 

“(7) To abate violations of the pennit or tiie pennit program, 
including civil and criminal penalties and otlier ways and means of 
enforcement; 

“(8) To insure th.at any permit for a discharge from a publicly 
owned treatment works includes conditions to require adequate notice 
to the permitting agency of (A) new introductions into such works 
of pollutants from any source which wcmld be a new source as defined 
in section 306 if such source were disciiarging pollutants. IB) new 
introductions of poMiit.'tnts into such works from a source which would 
be subject to smion .301 if it were discharging such pollutants, or 
(C) a substantial chance in volume or character of pollutants being 
introduced into such works by a source introducing pollutants into 
such works at the time of issuance of the pernut. Such notice shall 
^lude infonnation on the qiialitv and quantity of effluent to be 
introduced into such treatment worlcs and any anticipated impact of 
such change in the quantity or quality of cillucnt to be discliargevi from 
such publicly owned treatment works: and 

“(9) To insure that any industrial us'r of anv publicly owned 
treatment works will comply with sections d04(b),'307, and'SOS. 

“(c)(1) Xot later than ninety days after the date on which a State 
submitted a program (or revision thereof) pursuant to subsec¬ 
tion (b) of this section, the .Vdministrator sliall suspend the issuance 
of permits under subsection (a) of this section as to those navigable 
waters subject to such program unless he determines that the State 
permit program docs not meet the requirements of subsection (b) of 
this section or d«^ not conform to the guidelines issued under section 
8fM(h)(2) of this .Vet. If the .Vdniinistrntor so determines, he shall 
notify tlie State of any revisions or modifications neceeaary to con¬ 
form to such requirements or guidel iiies. 
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.. “(2) permit proprmn under this section shsll st all 

times be 111 uc or.l.incc « iih this section and jpiidelines promulcated 

pu«unnttoscctioii.lti4(h»(_*) ofthisAct. ^ ^ 

„ determines after public hearing 

! 1 * '"'"'""‘“•■■''’K " procrnni approved under tliis sec- 

• 1 ^ c? "Tiireinents of this si'ction. he shall so notify 

‘'PP'‘"P'"“c corrective action is not taken within a 
iT^nable tune, not to cxreeil ninety days, the Administrator shall 

^ drnlr ' P"-™"'- T*'* Administrator shall not 

propram unless he shall first have 
wUhdmwa' P“l^'‘c, m writing, the reasons for such 

shall transmit to the Adminislmtor a copy of 
"reived by sirh State and provide notice to 
"’""r ‘‘'."‘r "'•■‘'rfl ro ilie consideration of such 

•ucirState^ I’rrinit proposed to be issued by 

,1 . 1 ** *1'* Administrator within ninety 

days of the date of Ins notification under subsection (b)(5) of this 
Mtion objects in writing to the issuance of sucli permit, or (B) if 
t^Adininistrator within ninety days of the date of transmittal of the 

“‘‘ircts in writing to the issuance of 
wch permit as In'iiig outside the guidelines and requirements of this 

•''* ‘® "“y application, waive 

panigranli (2) of this subsection. 

aJfioi " promulgated pursuant to siib- 

swtion (h) (.) of stjtion .104 of this Act, the Administrator is author- 
i“'''‘ 'eqiiircments of subsection (d) of tliis section at 
^ time lie approves a program pursuant to subsection (h) of this 
section for any categoi-y (including anv cl.ass. tviie, or size within such 

j"’- siicli program, 

(f) The Administrator shall promulgate regulations estahlishiiig 
rategories of point sources which he determines sliail not be subject to 
the requirements of subsection (d) of this section in anv State witli a 
pimgram approved niirsiiant to subsection (b) of this section. The 

among classes, types, and sizes within 
anjeategory of point sources. wumn 

Inf.mi 'i"* *''« divharge of H- 

.ball L cni waters from a vessel or other floating cmft 

!r “PPl'citble regulations promulgated bv the 
. ^ ’^bich the Coast Guard is operitin". 

."f for safe transportation, handling, carriiiOT 

storage, and stowage of jiolhitants. K>'"vv''>gv, 

‘''®rondition of u jiermit for dis«-hnrges from a 
treatment works (as dihiud in section 212 of this Act)*'which is 

wSectforrtfof f'r “ ‘'"'■'‘'I " '*‘'’1 approved under 

wt>&ection (b) of this ><‘ction or tlie Administrator, uiiere no Sitfn 

fo"rtstHct*or*’‘^'r‘h "'“ 1 ' P''‘^*‘«'| '*1 a court of competent jurisdiction 
or ptoliibi. tlic intnaJiiction of any pollutant into such 

{rthe’fin r °‘^^ti u‘>l'zing such treatment works prior 

v* condition was violated. 

itvoi th.'ii"’^ be construed to limit the author- 

^y^of the Administrator to take action pursuant to section U09 of this 

copy of each jiermit application and each nermit issued 
^der this section shall laJ ava.Iabfe to the public S,;!. S, S 

JJiuMf forM"'"*’ ’’T''"" further be availLble on 

forthc purjtc .eof reproduction. 

b. P'lrsuant to this section shall 

tiliw 301^ wr"'ai,r’"m- sections 300 and 505. with L- 

liction V’ fAr ‘ ■ ‘"'V' • imposed under 

D^n^b^rl/To-a P°““'“"‘ mjunoiis to human hUltli. riitil 
an^i^d ®“‘® “ permit for discharge has be.'n 

‘'"‘'I n-lniinistrativediswi^on 

r* ?S:'S 

FedAnd p‘n' beginiimgoii i|,e dateof eimrtment of the 
Pollution Control Act Amendments of 1072 in the c!.« 

‘ *r"'^7 disi’liarging any pollutant or combiiiat=on of nol 

Ior_^ -mit f.'irdist iia.ge pursuant to this section within such lbl)!day 








“ADJIISCISTIlATlvr PHOCTDCIH: AXU JmiCIAL HKVIKW 

‘‘Skc. S09. (a)(1) For piirposM of obtaiiiinir information under aec- 
lion of this Act, or rarrying out section 507(e) of this Act, the 
Administrator mav issue suhpcnas for the attenrianre and testimony 
of Tritnesscs and the production of rele%-ant papers, hoolcs. and docu¬ 
ments, and he may administer oaths. K.xcept for effluent data, upon 
a shoirinjr satisfactory to the Administrator that such papers, be-' i. 
documents, or information or particular part thereof, it made public. 
\rould divulge trade secrets or secret processes, the Administrator 
aliall consider such record, report, or in format inn or particular por¬ 
tion thereof conlideiilial in lll•(•ordnnce with the purposi-s of seclion 
1005 of title 18 of the Cnited .Slal«-s Code, except that such pA|)er, 
book, document, or informatioii may lie disclosed to other oflicers, 
employers, or authorized repreM-niaiives of the I'nited States con¬ 
cerned with carrying out this .Vet. or when relevant in any proceeding 
under this Act. \\ itnessi's siiiiinioiieil shall lie paid the same fees and 
mileage that arc paid witnesses in the eoiiiis of the I'nited States. In 
case of contumacy or refusal to obey a siilipona served u|)on any per¬ 
son under this siiliM-ction. the district court of the I'nited Slates for 
any district in which such |)ersoii is found or resides or transacts busi¬ 
ness, upon application by the I'nited Stales and after notice to such 
person, shall have jurisdiction to i.ssuc an order reijuiring such person 
to ap|)ear and give testimony U-forc the .Vdministrator, to appear 
and produce papers. Iiooks. and documents liefore the Administrator, 
or both, and any failure to ols-y such order of the court may be pun¬ 
ished by such court as a contempt thereof. 

“f*2) The district couits of the I'nited .''tales are authorized, upon 
application hy the .Vdministrator. to issue suhpeiins for attendance 
and testimony of witnesses and the pin.|u‘'tion of relevant pajiers, 
books, and doeuments. for purposes of obtaining information under 
sections .1(V4 (b) ajid (c) of tins .Vet. .Vny pa|K>rs, hooks, ilociinients, 
or other iiiform-tion or part thereof, obtained by reason of such a 
tubpenn shall be subject to the same retpiiivnieiits as are provided in 
paragra|ih (1) of this siilrsection. 

“(b)(1) IJevicw of tlie .Vdministrator's aetioii (A) in promulgating 
any standard of |)erformaiice under section ill) in making any 
delerniiiiatiou pursuant to section h) (1) tC), (C) in nroniiilgrt- 
ing any effluent standard, prohibition, or ireatment standard under 
section .'107, (D) in making any determin.iiioii as to a State permit 
program submitted under .section liej(b), (K) in approving or pro¬ 
mulgating any effluent limitation or other limitation under section 
801,30-2, or 30C, and (F) in issuing or denying anv permit under sec¬ 
tion 402, mav be had by any interested person in the Circuit Court of 
Appeals of tlie I'nited States for the Feilernl judieial district in which 
such person resides or transacts such business upon application by 
such person. Any such application shall lx- made within ninety days 
from the dale of such determination, approval, promulgation, issuance 
or denial, or after such date only if such application is based solely on 
grounds which arose after such'ninetieth day. 

“(2) Action of the Administmtor with respect to which review 
could have been obtained under paragraph 11) of this subsection shall 
not be subject to judicial review in any civil or criminal proceeding for 
enforcement. 

“(c) In any judieial proceeding brought under subsection (b) of 
this section in which review is sought of a determination under this 
Act required to lie made on the record after notice and opportunitv 
for hearing, if any pany applies to the court for leave to auduce addi¬ 
tional evidence, a'lid shows to the satisfaction of the court that .such 
additional evidence is material and that there were reasonable grounds 
for the failure to adduce such evidence in the proceeding before the 
Administrator, the court may order such additional evidence (and 
evidence in rebuttal thereof) to bo taken Ix-fore the Administrator, in 
such manner and upon such terms and conditions as the court may 
deem proper. The .Vdministrator may modify his findings as to the 
facts, or make new findings, by reason of the additional evidence so 
taken and he shall file such modified or new findings, and his recoin- 
mendation, if any, for the modification or setting aside of his original 
determination, with the return of such additional evidence. 
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ADDENDUM B 


The effluent limitations guidelines and new source standards for 
the Emulsion Crumb Rubber Subcategory of the Rubber Processing 
Point Source Category are 40 C.F.R. §§ 428.20 - 428.22, 428.25, 
428.26, 39 Fed. Reg. 6663-64 (February 21, 1974), App. 2840-41. 

Subpart B—Emulsion Crumb Rubber 
Subcategory 


§ 428.20 Applirabilily: dr.rriplinn of 
llic cniuUion crumb rubber .ubcalr- 
rory. 

The provisioiu of this subpart are ap¬ 
plicable to discharges of pollutants re¬ 
sulting from the manufacture of emul¬ 
sion crumb rubber. 

§ 428.21 Specialized dermilion!*. 

, For the purpose of this subpart: 

<a) Kxcept as proviced below, the cen- 
eral dermitions, abbie\iatior.s and mctlt- 
ods of analysis set foi tit in 40 CFR 401 
shall apply to this subpart. 

(b) The term "oil and grease" shall 
mean those componetus of a waste water 
amenable to measurement by the method 
described In Methods for Chemical .Anal¬ 
ysis of Water and Wastes. 1971. Envi- 
roruncntal Protection .Arency. Analytical 
Quality Control Laboratory, page 217. 

f 428.22 Efliueni liniilalion, giiitirlinet 
rcpmenlina the decree of rllliicnl 
rcduclioti atluin;ible by the apiilira- 
tion of llic bc.l prarlii'ulilo coiilrut 
leclinology ciirrciilly a^ailaltlr. 

In establishing the limitations set 
forth in this section. EP.A took into ac¬ 
count all Information it was able to col¬ 
lect. develop and solicit with respect to 
factors (such as age and size of plant, 
raw materials, manufacturing processes, 
products produced, treatment technology 
available, energy requirements and 
costs) which can ai7eci the industry 
subcategorization and e.T.uent levels es¬ 
tablished. It is, however, possible tliat 
data which would affect these limita¬ 
tions have not been av.ulablc and. as a 
result, these llmit.atlons should be ad¬ 
justed for certain plants in this Industry. 
An individual di.scharecr or other inter¬ 
ested person may subiiiit evidence to the 
Regional Admini.strator < or to the State, 
If the State has the authority to issue 
NPDES permits) that lactors relating to 
the equipment or facilities involved, the 
process applied, or otiier sucli factors 
related to such discharger are funda¬ 
mentally dilTercnt from the factors con¬ 
sidered In the estab'i.shment of the guide¬ 
lines. On the ba.sis of such evidence or 


other available Information, the Re¬ 
gional Administrator (or the State) will 
make a written finding that such factors 
are or are not fundamentally different 
for that facility compared to those speci¬ 
fied in the Development Document. If 
such fundamentally different fac*ors are 
found to exist, tlic Kegiot il Adm.nistra- 
tor or the State shall establish for the 
discharger effluent limitations in the 
NPDES permit either more or less strin¬ 
gent than the limitations established 
herein, to the extent dictated by such 
fundamentally different faiturs. Such 
limitations must be approved jy the Ad¬ 
ministrator of the Environmental Pro¬ 
tection Agency. The Administrator may 
approve or disapprove such limitations, 
specify other limitations, or initiate pro¬ 
ceedings to revise these regulations. 

The following limitations establish the 
quantity or quality of pollutants or pol¬ 
lutant properties, controlled by this sec¬ 
tion. which may be discharged by a point 
source subject to the provisions of this 
subpart after application of the best 
practicable control technology currently 
available: 


BfloiOC UinlUllotu 

EOhMnt • Armttd 

cliunci«rMl« Mulmiun (or dally Tilu-t Ut 
tny I day M ron^avatlrr 
' 4ay> than not 

tic«o4— 


ron. 

BOU,. 

TsjJ. 

1>II and imia 
PU. 


ron. 

HOD,. 

Td.4. 

on an<l frrtaa 
pH. 


UatxteanlB (kg'kkg of produrii 


HQO 
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•io 

.40 

.m 

.10 

.74 

.14 


mthlo Uit ranfo *.0 to 9.0. 


KogBah nnlu >1b, I .OOOIh of pr»lu> t) 


laoo aoo 

« .40 


.» .M 

.:4 It 

WllhiB Um nnga 4.0 to 9.a 


I 428 . 2 S Slandardt of performance for 
new sou reef. 

The following standards of per¬ 
formance establish the quantity or qual¬ 
ity of pollutants or pollutant properties. 
(Controlled by this section, which may be 
discharged by a new source subject to 
the provisions of this subpart; the 
limitations shall be as specified In 
I 428.22. 

f 428.26 rmrealnirnl alandarda for new 
tourrro. - 

The pretreatment standards under sec¬ 
tion 307(c) of the Act for a source with¬ 
in the emulsion crumb rubber sub¬ 
category, which is a user of a publicly 
owned treatment works land which 
would be a new source subject to section 
306 of the Act. if it were to discharge 
pollutants to the navigable waters'. shall 
be the standard set forth In 40 CFR 128. 
except that, for the purpose of this sec¬ 
tion. 40 CFR 128.133 shall be amended 
to read as follows: “In addition to the 
prohibitions set forth In 40 CFR 128.131. 
the pretreatment standard for incom¬ 
patible pollutants Introduced into a pub¬ 
licly owned treatment works snail be the 
standard cd performance for new sources 
specified in 40 CFR 428.25; provided 
that, if the publicly owned treatment 
works which receives the pollutants is 
committed. In Its NPDES permit, to re¬ 
move a specified percentage of any in¬ 
compatible pollutant, the pretreatment 
standard applicable to users of such 
treatment works shall, except in the case 
of standards providing for no discharge 
Of pollutants, be correspondingly reduced 
In stringency for that pollutant." 


\ 
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ADDENDUM C 

Arthur, Dry & Kalish 

1*30 AVENUE or THE AMERICAS 
ROCKErELLER CENTER 
NEW YORK, N. Y. 10020 


August 20 , 1974 


John E, Riley 

United States Environmental 
Protection Agency 
923 East Tower 
Waterside Mall 
401 M. Street, S.W, 
Washington, D. C, 20460 


i 


TKV.kr»,OMC: «•«' «SIO 

ahca l oot: to 

CAvi.C to^OLAW 


Dear Mr. Riley; 

A, 

Tnr submitted to you on behalf of Uniroyal 

of concern over the application 

thR limitations guidelines and standards for 

§^28^26 ^30 C.F.R. § 428.20 - 

loclt4d in^PalnlsvlSe.^Ohlo. chemical facility 

letter also will serve two distinct purposes 
First, as requested by Mr. Mulloy, Department of Justice it 

the\?itL??o ®°KK ^"^o™ation on Uniroyal's position under 
thL rubber regulations in-advance of our dis^ssin- 

wlth the^TirR®flirt"f August 23rd in connection 

relatRd^thRrf^-^^ Inner Tube Subcategory and the litigation 
tft Second, it represents Uniroyal's petition 

ajnendment to 40 C.F.R. §428 20 - 
establish a separa^^sibLtegiry and less 

Uniro^IJ-slMnlsJinfJtcnJIyr"^®^""” standards for 

both concurrently manufactures 

nitrlirrubbPr several types of crumb 

Srodni? (NBR). The approximate percentages of total 

product for each are: emulsion PVC, 2QSg* susnension pvp 
52^ emulsion crumb NBR, 19^. There ll no sIr S? I!her ^on- 

Pla^t^ rubber produced at the Painesville 

fa^turp ^ streams resulting from the separate manu- 

f various PVC and NBR products flow into a 
single primary treatment plant consisting of an eauallzatinn 
lagoon, chemical treatment and clarification. 
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Uniroyal's concern stems from the facts that its 
Painesville wastes cannot meet the effluent limitations 
guidelines for COD and BOD promulgated in 40 C.F.R. § 428.22 
and § 428.23 as representing the degree of effluent reduction 
attainable by the application of the "best practicable" 

(July 1, 1977) and ^'best available" (July 1, I983) treatment 
technology for the Emulsion Crumb Rubber Subcategory. The 
underlying reason for this result is that certain factors 
central to the quantity, character and treatability of the 
Painesville wastes were not considered by the Agency during 
the course of its development study of the synthetic rubber 
industry, and as a consequence the Agency formulated and 
relied upon a model for the Emulsion Crumb Rubber Subcate¬ 
gory which is not an accurate reflection of the waste water 
situation at Painesville. These factors will be considered, 
briefly, below. 

1. Raw Waste Loadings At Painesville Are 
Significantly Higher Than Those Of The 
Emulsion Crumb Plants Studied To 
Warrant Separate Subcategorlzation 

The Development Document *ln many places stresses the 
importance of raw waste characteristics in determining 
industry categorization. It succinctly states (at p. 4l)j 

In the final analysis, the underlying 
distinctions between the various cate¬ 
gories and subcategories have been based 
on the waste water generated, its quantity, 
characteristics, and applicability of 
control and treatment. 

Indeed, the waste waters from emulsion crumb, solution crumb 
and latex rubber production facilities were deemed to be 
"significantly different to warrant subcategorization" 
(Development Document, p. 49) on the basis of the following 
average COD and BOD values** for each type facility: 



s 

COD 

BOD 

(Source) 

Emulsion 

Crumb 

19.63 

2.56 

Table 12 

Solution 

Crumb 

9.03 

1.13 

Table l4 

Latex Rubber 

3^.95 

5.31 

Table 15 


* Development Document for Effluent Limitations 
Guidelines and New Source Performance Standards 
for the Tire and Synthetic Segment of the Rubber 
Processing Point Source Category (February 1974 edition) 

** All values discussed are In lb/1000 lb. product. 
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Compare these values with average COD and BOD loadings 
Qbserved at Painesville: 

Painesville 



COD 

BOD 

■ 

Regular NBR 

89.7 

10.3 

OZO NBR is a distinct 

OZO NBR 

129.5 

27.5 

specialty product which 
accounts for approximat¬ 

Average of 
Both 

109.0 

18.8 

ely 505 ^ of all NBR made 
at Painesville 


The COD and BOD values for Painesville, quite clearly, 
are significantly higher than those of all three existing 
'subcategories. This comparison holds true even if one 
compares the Painesville values with the highest COD and 
BOD values observed in the emulsion crumb subcategory; 



- COD 

BOD (Source) 

Plant "L" 

29.24 

2.84 Table 12 

(SBR) 



It is also significant to note that polysulfide rubber 
production was excluded from the Development Document at 
least in part for the reason that the wastes generated by 
that process are of poorer quality than those of the emul¬ 
sion or solution processes (Development Document, pp. 24-26). 

It appears, therefore, that on the basis of the Agency's 
own methodology the Painesville plant is deserving of Agency 
study and, ultimately, separate subcategorization. 

2. The Painesville Plant's Raw Wastes Are 
More Difficult To Treat 
_Because of Filamentous Growth 


Pilot studies at Painesville show that conventional 
activated sludge secondary treatment of the plant's wastes 
produces a. filamentous growth condition which causes severe 
bulking and at times complete loss of treatment. This 
information was referred to by Uniroyal during the final 
comment period and supplied to the Agency's contractor, Roy 
F. Weston, Inc., by letter dated November 12, 1973« It 
appears, however, that the contractor did not communicate 
such information to the Agency. The Agency's contractor 
suggested (by telephone) that Uniroyal add basic nutrients 
to overcome the filamentous problem. When tried in the 
pilot study, however, this approach proved to no avail. 
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Accordingly, it may be entirely possible that 
convertLonal activated sludge secondary treatment is 
inappropriate, for whatever reason, to Painesville's 
waste water, and that a form of secondary treatment v/hich 
uses a fixed microbic medium such as a rotating disc or 
trickling filter system might be the "best practicable" 
and "best available" control technology for such wastes. 

The Development Document noted in excluding poly¬ 
sulfide wastes from the study that such wastes were more 
difficult to treat than the wastes from the emulsion and 
solution processes (Development Document, pp. 24-26), 

3* The Plants Studied By The Agency 
Are Not Representative Of 
The Painesville Plant 


The effluent limitations guidelines and standards 
established for the emulsion crum.b subcategory were largely 
the result of the Agency’s study of Just six products made 
at only three plants, and of these, only plant "j" is shovm 
In the Development Document to have produced any N3R at all 
(Table 12, Development Document, p. 57) and at that it only 
produced NBR up to 2.5^ of its total product capacity (Devel¬ 
opment Document, p. 96). The other plants studied, "k" and 
"L", produced no NBR at all. The net result of this is that 
the Agency studied nlants whose combined NBR production 
represented only of their combined total capacity to 

produce emulsion crumb rubber (and at that the BOD data for 
plant "j" was "not available" for publication), the remaining 
S3,6% being SBR types. 

At Painesville, however, about 195^ of the plant’s 
capacity is used for production of various nitrile rubbers. 
Moreover, the remaining capacity is devoted to non-rubber 
commodities which puts Painesville squarely in the class of 
facilities not visited by the Agencyis contractor (Development 
Document, p, 56 ). " 

Finally, about 50^ of the nitrile rubber produced at 
Painesville is OZO nitrile rubber, OZO NBR is a blend of 
regular NBR and PVC latexes. As shown under Point 1 above, 
the raw waste loadings for OZO are extremely high for both 
COD and BOD parameters. No OZO type NBR is reported in the 
Development Document to have been studied by the agency. 
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4. High COD and BOD Raw Waste Loads And 
Poor Treatability Appear Inherent In 
NBR Production At Painesville 


On the basis of industry-wide production figures alone, 
the Agency classified nitrile rubber as a "tire rubber" 
(Development Document, p. 24), although, in fact, the variety 
of processing conditions, compositions and end uses for 
nitrile rubber clearly mark it as a "speciality rubber". 

This classification was made for convenience and no other 
reason (Development Document, Table 4, p, 25). 

Apparently, the high initial COD and BOD values assoc¬ 
iated with both regular NBR and OZO NBR at Painesville are 
attributable to the type of emulsifier and floe system 
employed in the production of many of the NBR's made there. 
The Agency generally assumes that a sulfuric acid - salt 
floe system is used in emulsion polymerization (Development 
Document, p, 29) but the actual case at Painesville involves 
the use of an organic acid, which, naturally, contributes 
to the COD and BOD values observed. Similarly, high levels 
of emulsifier are present in many of the receipes used at 
Painesville and the emulsifier genera'lly employed there 
mainly goes with the effluent, and not with* the rubber, 
after floculation. 

The Agency recognizes that the "quality and Intended 
end use of the rubber limit the choice of coagulants" 
(Development Document, p, 29) and that many potential in- 
plant control methods are not feasible because they would 
call for radical changes in processing or product quality 
(Development Document, p, 115). Studies thus far conducted 
by Uniroyal involving lowering the level of emulsifier and/ 
or changing to a sulfuric acid-salt'floe system tend to bear 
this conclusion out i.e. , both processing quality and product 
quality of the NBR are adversely affected by such in-plant 
changes. The specialty nature of NBR means that even modest 
changes in the character of the product are likely to be 
commercially unacceptable. At the present time. Uniroyal’s 
Investigation of the feasibility of making in-plant changes 
as a means of lowering initial COD and BOD values is contin¬ 
uing but the efficacy of such an approach is as yet unproved. 

5. Under Present Effluent Limitations Guidelines 
And Standards Painesville's Wastes Require 
A Disproportionately High Percentage 
Reduction For Both COD and BOD Parameters. 


Table 4l at page I 65 of the Development Document lists 
raw waste loads and final effluent quality (after treatment) 
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for the emulsion crumb plmts studied. Taking the raw 
loadings for such plants md determining for each the 
percentage reduction of COD and BOD values necessary to 
reach the July 1, 1977 effluent limitations established 
in 40 C.P.R, § 428.22, namely COD 8.00 and BOD 0.40, 
yields the following; 

Reduction Needed To Achieve 
Effluent Limitations by July 1, 1977 
(Emulsion Crvunb Subcategory) 

Product % COD Reduction % BOD Reduction 


J 

SBR and NBR Part 
Oil and Carbon 
Black Extended 

33.2 

N.A. 

K 

SBR Part Oil 
Extended 

64.0 

81 

K 

SBR Oil Extended 

59.5 

81 

L 

SBR Oil and Carbon 
Black Extended 

8.2 

82 

L 

SBR "Hot", Non- 
Extended 

72.6 

86 

L 

SBR Non-Extended 

69.1 

86 

Yet 

for Painesvllle, the 

corresponding percentages are: 



2 ^ 

21 ^ 


This is greater than the overall 90^ COD reduction envis¬ 
ioned for a "typical" emulsion crumb plant by July 1, 1983 
through the application of "Best Available Technology Econ- 
omically Achievable" (Development Document, Ta' ''e 20 , p. 133). 

6 . The Agency Is Aware That Neither Secondary 
Biological Treatment (For July 1, 1977) Nor 
Advariced Carbon Adsomtion (For July 1, I 983 ) 
Can Achieve The r”p£:ted Degree Of COD Re- 
ductlon Required At Painesvllle By Those Dates 

The Agency essentially ignores the COD parameter in 
establishing biological secondary treatment as the July 1, 

1977 "best practicable" technology. The Development Document 
states, at p, l64: 
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•| 

The proposed COD effluent limitation [8.00] 

for BPCTCA is higher than the normal COD i 

effluent load from the selected plants [the 

highest is 5.80 for Plant "K"], This value 

[ 8 , 00 ] was conservatively selected in order 

to produce effluent limitations thatreflect 

minor processing variations and climatic 

conditions. Since in practice the effluent 

COD from a biological treatment facility is 

essentially independent of the treatment 

design and operation, it is not feasible to 

develop COD limitations for a control and 

treatment technology, namely biological 

treatment, that doe&; not effectively remove 

COD. The Important parameters associated 

with the BPCTCA are therefore BOD, suspended 

solids, oil and grease." 

It therefore goes against the Agency's own methodology 
for it to establish biological secondary treatment for July 
1977 -- which is acknowledged as an inefficient treat¬ 
ment for COD removal — while imposing upon Painesville the 
obligation to achieve an incredible 92.7 percent reduction 
in COD by that date. •. 

■s 

Moreover, the Agency is not even certain that better 
than a 75 percent reduction in COD can be achieved by use 
of advanced wastewater treatment employing activated carbon 
adsorption (Development Document, p. 129). This is reflected 
in the fact that the Agency has imposed only a. 74 percent 
reduction in COD from the July 1, '1977 level to the July 1, 

1983 level to be achieved by activated carbon adsorption 
technology. 

Clearly, then, both theJUly 1,. 1977 and July 1, 1983 
treatment technologies and the Effluent Limitations Guide¬ 
lines and Standards set thereby must be revaluated in their 
application to the Painesville waste water situation. 


Conclusion 

For the foregoing reasons, the Painesville plant should 
be separately classified within the Emulsion Crumb Rubber 
Subcategory sn?? the establishment of Effluent Limitations 
Guidelines under 4o. C.F.R. § 428.22 and § 428.23 (and 
related Standards under 4o C.F.R. § 428.25 and § 428.26) 
should be revised to reflect the NBR products made, the 
processes employed, and the waste water characteristics 
existing at the Painesville plant. Such revision should be 
based upon a study of the Painesville plant by the Agency in 
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cooperation with Uniroyal, Until such study and revision 
can be made, however, the guidelines and standards referred 
to above should be withdrawn with respect to the Painesville 
plant. To do otherwise would arbitrarily impose upon Uni- 
royal a treatment technology and effluent goals which it 
has demonstrated cannot be met under conditions existing 
at Painesville today. 

Sincerely yours. 


Ira J, Krakower 


IJKrkas 

. cc: G. William Frick, Esq, 

General Counsel's Office 
United States Environmental 
Protection Agency 

Patrick A. Mulloy, Esq. 
Department of Justice 
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PART TWO; TITANIUM DIOXIDE (CHLORIDE PRCXZESS) 

Relation to Effluent Guidelines 
The new source standard for production of titanium 
dioxide by the chloride process is based on "the application of 
best available technology economically achievable" as specified 
for the 1983 effluent guideline under Section 304(b)(2). Develop¬ 
ment Document, App. 5920. The sole question raised in these pro¬ 
ceedings is the scope of the regulation,and EPA has stated that 
this question will be resolved by an amendment to the regulations. 
This issue is discussed’ in connection with the effluent guidelines 
in the brief in No. 74-1741, at pages 8-9. 

The Titanium Dioxide Industry 
On both a worldwide and a United States basis, titanium 
dioxide is the most widely used white pigment in paints. Develop¬ 
ment Document, App. 5639. It is also used in paper, inks, fabrics, 

$ 

rubber, and floor coverings. Development Docximent, App. 5643. A 
special non-pigmentary grade of titaniiim dioxide is produced for 
use in the glass and ceramic industries. App. 4921. 

Titanium dioxide is produced by two methods, the "sulfate" 
process and the "chloride" process. A major advantage of the 
sulfate process for manufacturing titanium dioxide has been its 
ability to use low-grade ores (ilmenite). The standard chloride 
process requires a higher p\xrlty ore (rutile), which is now and 
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has for the past few years been in very limited supply. 

Hovrever* Petitioner DuPont has two plants (New Johnson- 

ville and Edge Moor) which use a unique process combining ore 

beneficiation and the chloride process, where the ore used contains 

1 / 

only 66 percent titanium dioxide. 

EPA H^S STATED THAT THE REGUIATIONS WILL B E AMENDED 
TO CLARIFY THAT COMBINED ORE BENEFICIATIO N/CHLORIDE- 
PROCESS FACILITIES ARE NOT COVERED BY THE R EGULATIONS. 

A question respecting the applicability of the standards 
of performance to new facilities utilizing the DuPont process has 
arisen because the plants combine ore beneficiation with chloride- 
process production. EPA has advised Petitioners, including DuPont, 
that it will publish an amendment to the regulations excluding 
single-step ore beneficiation-type chloride process plants from the 
guidelines and standards. Accordingly, based on this assurance, 
petitioners will not now extensively brief their objections to th« 
new source standards for the production of titanium dioxide by the 

chloride process. 


1/ DuPont is the only producer who can make titanium dioxide via- 
the chloride process from ilmenite ore, and even it cannot use 
any ore with a titanium dioxide content of less 

i.e ., it could not use the Adirondack ore. (App. ^395.) Rutile 
ore is in such short supply worldwide that DuPont has said that 
it could use the world availability at its New Johnsonville plant 

alone. (App. 2395.) 
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UNITED STATES COURT OF APPEALS 
FOR THE 
SECOND CIRCUIT 

No. 74-1691 


UNIROYAL, INC., 

Petitioner, 

V. 

ENVIRONMENTAL PROTECTION AGENCY, 
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CERTIFICATE OF SERVICE 


I certify that two (2) copies of BRIEF FOR PETITIONER, 
dated October 21, 1974, have been served on respondent's 
counsel 

Patrick A. Mulloy, Esq. 

Attorney, Department of Justice 
Washington, D. C. 20530 

by mailing the same, properly addressed as aforesaid, first 
class postage prepaid, this 21st day of October, 1974» 
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Rockefeller Center 
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( 212 ) 489-4538 
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